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OVERSIGHT HEARING ON THE EEOC'S 
ENFORCEMENT POLICIES 



FRIDAY, DECEMBER 14, 1984 

House of Representatives, 
Committee ON Education and Labor, 
Subcommittee on Employment Opportunities, 

Washington, DC. 

The subcommittee met, pursuant to call, at 9:25 a.m., in room 
2175, Rayburn House Office Building, Hon. Augustus F. Hawkins 
(chairman of the subcommittee) presiding. 

Members present: Representatives Hawkins, Williams, Hayes, 
and Gunderson. 

Staff present: Susan G. McGuire, staff director; Edmund D. 
Cooke, associate, counsel for civil rights; Terri T.P. Schroeder, legis- 
lative assistant; Edith Baum, Republican stafT director; and Bruce 
Wood. Republican labor counsel. 

Mr. Hawkins. The Subcommittee on Employment Opportunities 
of the Committee on Education and Labor is cdled to order. 

The purpose of our hearing this morning is to gain some fuller 
understanding of the nature, scope, and purpose of the significant 
modifications of Commission policies, regulations, and guidelines 
which we have learned largely through newspaper accounts, which 
the Commission intends to implement. Of particular concern to the 
committee are the implications these proposed changes may have 
for meaningful enforcement of equal employment opportunity Iflws. 

Those of us who guided the painstaking and often painful enact- 
ment and subsequent evolution of these Taws are all too conscious 
of the careful compromises and balances of inter^^ts which have oc- 
curred over the years. The resulting policies and enforcement proc- 
esses have yielded slow, but measurable, gains for minorities and 
women in their quest for equal employment opportunity through- 
out the American workplace and are supported by unions and most 
businesses. Strong and consistent enforcement activity remains 
necessary to the preservation of current gains and the full achieve- 
ment of the objectives of this Nation's equal employment opportu- 



We welcome Chairman Thomas and the other distinguished wit- 
nesses from whom we will hear this morning. We are hopeful that 
their testimony will aid the preliminary assessment of the Commis- 
sion s new regulatory and enforcement agenda which we undertake 
this morning. ^ ■ ^ 

I will, however, yield to either one of my colleagues if they wilh 
to make a statement at this point; first to you, Mr. Gunderson. 
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Mr. (lUNDKHHON. Thank you very much, Mr. Chairman. 
I have no particuhir ofwming Htatement to make. I think this is a 
worthy hearing, and I look forward to the testimony. 
Mr. Hayes. I don't have one either, Mr. Chairman. 

STATEMENT OF CLARENCE THOMAS, CHAIRMAN, EQUAL 
EMPLOYMENT OPPORTUNITY COMMISSION 

Mr. Hawkins. With that, we will call upon the chairman of the 
Commission, Mr. Thomas, who is with us today. Mr. Thomas, we 
appreciate your appearance before the committee. We think this is 
the best arena in which this subject can be discussed, anid we look 
forward to your testimony. 

We have the prepared statement of yours. You may deal with 
the prepared statement as you see fit, or you may proceed other- 
wise. 

Mr. Thomas. Thank you, Mr. Chairman. 
First of all, I will npt read the prepared statement. 
Mr. Hawkins. Mr. Thomas, I ask you to suspend for a minute. 
We don't .seem to be hearing you too well. 
Mr. Thomas. All right. 
Mr. Hawkins. Thank you. 

Mr. Thomas. I would like to take this opportunity to make sure 
that we covet' not only the matters involving the policy consider- 
ations in the future of the Commission but also some of the other 
matters that the Commission has had to consider over the past 
couple of years and is considering now. 

First of all, I would like to acknowledge the presence of Commis- 
sioner Bill Webb, who is immediately behind me, and acting gener- 
al counsel Johnny Butler, who is sitting with Commissioner Webb. 

I would like to also state that as far as I am concerned at the 
Commission, and this should be noted, that we have an excellent 
team of policymakers at the Commission Jevel, as well as in the 
general counsels office. 

I would like to also note that the chemistry at the top levef of 
the Commission is perfect, in my opinion, to make progress over 
the next few years and that the views on certain policy issues ex- 
pressed in the media are my personal views and not necessarily 
those of the other Commissioners, and that also we have respect for 
each other; we are not clones of each other, and we do not vote in 
lock step. 

Discussions with my staff* indicate that your staffs interest i*^ pri- 
marily in the recent statements made bv me and reported in the 
media. I would like to note parenthetically that the only thing new 
about these statements, in my opinion, is that they have been re- 
ported in the media. 

Your letter of invitation, however, proved to be broader than the 
concerns raised informally by your staff. Hence, I will note briefly 
the areas to which the Commission will direct special attention in 
the near future and in which I am particularly concerned. 

In the area of personnel, we simply must train our employees to 
investigate cases properly, rather than shuffle papers. We have in- 
stituted a massive training program over the past 2 years. For ex- 
ample, in fiscal year 1984, we spent $1 million, as opposed to 
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,$200,000 in fiscal year li>K2, to train personnel. Without more and ^ 
more training, VMOC, in my opinion, is doomed to permanent me- 
diocrity. 

We will also aggressively eliminate nonproductive employees 
from our work force. Eightv percent of our budget is spent on per- 
sonnel. In my opinion, we do not have one slot to spare. My view is 
very simple. I want those who plan to do nothing to do it else- 
where. 

We have, in my opinion, too many hard-working, committed em- 
ployees to allow their hard work to be jeopardized or dissipated by 
lackluster employees. 

In the policy area, as noted in my prepared statement, we have 
an extensive policy review program. Although we felt that our first 
order of business over the past 2 years had to be rebuilding the in- 
frastructure of our agency, we have an obligation, as policymakers, 
to review all existing policies and explore ways to enhance the en- 
forcement efforts of EEOC. 

Based on this obligation and our collective experiences at the 
Commission, we concluded unanimously that our uniform guide- 
lines on employee selection procedures should be reviewed, as well 
as our Federal affirmative action regulations. These are just two of 
the many areas that we felt review would be necessary. 

Although we have many similar concerns prompting review we, 
as commissioners, do not and will not reach conclusions lock step. 
* As I noted earlier, the views which I expressed in the media are 
mine and mine alone. I take full responsibility for them. Although 
my fellow commissioners may agree with me to some extent or an- 
other, I do not presume to speak for them. 

The third area that I have particular interest in, as a manager, 
is quality assurance. This is an effort to improve the quality and 
quantity of our work. We have piloted this program over the past 
year in several district offices and six FEP agencies. We feel that 
this program holds great promise for the agency, an agency such as 
EEOC, which is small, labbr intensive, and handles over 70,000 
charges annually. 

t would like to comment on another area, and that is the compo- 
sition of our Commission, which I alluded to earlier. As I stated, I 
think we have an excellent Commission. We are at full stren^h 
now with the addition of Commissioner Ricky Silbermdn. We thmk 
that Commissioner Alvarez's appointment to the Commission has 
been a tremendous asset and his presence, along with that of Com- 
missioner Webb and Commissioner Gallegos, provides us with the 
kind of chemistry we need to move forward in a positive way. 

We hav€ .•espect for each other. There is tremendous team work 
at the (>)mmis8ion level, which we hope will filter down through- 
out the agency. There is pluralism and independence at the Com- 
mission level which is demonstrated in the split votes that we have 
on many issues. In short, the chemistry is conducive, as I said 
before, to progress, not to petty interests. 

We have, as I'll say again, a great working relationship, and for 
those who have been commissioners at EEOC and who nave been 
at EEOC, this is a rarity. 

Another area is enforcement policy. The Commission and the 
acting general counsel, Mr. Johnny Butler, developed an enforce- 
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ment policy that I think is ambitious, but attainable. Our desire is 
to litigate every cuse in which there is a cause finding. 

This demands cooperation between the commissioners and the' 
general counsel. It also demands a good working relationship be* 
tween the compliance side of our agency and the leMl side. We 
have heard the nay sayers, as we often do at the EEOC, but we be* 
lieve, as a Commission, that this policy is sound, and it can and 
will be effective. 

In the systemic area, I believe, and the staff has proposed, that it 
would perhaps be more effective and efficient to place the systemic 
program in the Office of General Counsel, particularly the litiga- 
tion portions, since there is considerable overlap in functions. Tne 
staff recommendation has not been considered by the Commission 
nor presented to the Commission at this point. 

I would like to also take this opportunity to point out a few ac- 
complishments of the Commission— just a few— over the past 2 
years. My belief, afcer 2 Ms years as Chairman of che Equal Employ- 
ment Opportunity Commission, which often seems like an eternity, 
is that if we wanted to destroy the agency as we have often been 
accused, we could have committed ourselves to do nothing, make 
no effort. The agency, in my opinion, would have sunk of its own 
weight. 

I note, for your interest or perusal, the GAO and 0PM negative 
studies which were my greetings to the agency in 1982. Instead, in 
my opinion, staff, myself, the commissioners, and others have 
worked to make EEOC respectable. We have restructured the 
agency, both at headquarters and in the field. 

In the Held, we emphasized investigation; going back to actually 
doing the kind of field investigation; hands-on investigations; that 
are necessary to develop good cases. 

We have developed a Commission' performance system, one tied 
into the mission statement of the agency, which we also developed. 
We have long-range, long-term strategic planning, as well as short- 
term operational priorities. Again, we did not have this when I, 
came onboard. 

We have in place an improved management information report- 
ing system, an appraisal system, staff development and training, 
which I alluded to before. Those are just a few of our accomplish- 
ments. 

In the personnel management area, our major thrust was to 
bring under control, and into concert with other administrative 
management systems, the area of personnel, which I might add has 
been heavily criticized by 0PM and which was a system that, in 
my opinion, was antiquated. 

We have improved our appraisal system supporting our goals 
and objectives as an agency. We have conducted position mainte- 
nance reviews and classifications in accordance with OPM*s con- 
cerns. We have provided orientation for our new employees. That is 
new. We have an executive development program, grade and pay 
retention. We have established an executive review board, just to 
mention a few of the things that we have done in the personnel 
management area. 

We have in place now a state-of-the-art automated personnel 
data retrieval system. Again, as I noted, the personnel system was 
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manual in ihv past, and that created significant problems for the 
agency. 

In the administrative management area, in my opinion, this was 
in particularly dismal condition. GAO criticized this area heavily 
and 0PM downgraded our employees. We have upgraded our ADP 
system. We have an aggressive automation program nationwide. 
We have purchased more than 150 personal computers, display 
writers, and other word processors over the past 2 years. We have 
received rave reviews from our employees, both in headquarters 
and the field, concerning these acquisitions and the manner in 
which they assist them in doing their job. 

We have upgraded our library at headquarters, which was poorly 
used or underused when I took over. We have added libraries at 
our Office of Review and Appeals and in our field offices. Where 
we had previous library facilities, they have been upgraded 

In the financial management area, I will '^ot list in detail all the 
criticisms of GAO. but I will note for your interest that when I was 
sworn in on May 17, 1982, GAO issued a study on the same date, 
May 17» l!)H2, criticizing the agency's lack of financial management 
that spanded more than a decade. 

As I indicated, the concerns are too numerous to mention here,, 
but suffice it to say that within 2 years we received a clean bill of 
health from (iAO and GAO appfpved our financial accounting 
system. Only M percent of the Federal agencies have GAO-ap- 
proved accounting systems. We believe th&t this is a vindication of 
our efforts in the financial management area. 

Although this is a brief overview of what we have undertaken in 
the past 2 years, we will undertake a revie^^ of policy in the same 
careful, methodical way *a which we approached management 
changes. 

Thank you, Mr. Chairman. 

[Prepared statement of Clarence Thomas follows:] 

PRKPAHKI) StATKMKNT OK Cl^ARKNCK THOMAS, (*HAIRMAN. U.S. EqUAL EmPIX)YMENT 

Opportunity Commission 

(rood morning. Chairman Hawkins, and members of the committee. I aopvigiate 
the opportunity to appear before you to respond to any qu^tions you maj^ave^^e- 
(^ardin^ the Equal Employment Opportunity Commission's enforcemenfe^Iicies. IT 
is not clear from the letter of invitation in which areaf) the committe^ls most inter- 
ested. Therefore. I will provide you with a brief overview of the mjj^ recent policy 
developments. 

It IS rietessary and iippropriate for the Equal Employ nient Opportunity (Commis- 
sion to review and reexamine ref(ularly its policies, regulations and approaches with 
respi»ft to the enforcement of the Federal statutes that bar discrimination in em- 
ployment. .AccordinKly. the Commission has been, and is. reviewing its policies in a 
number bf areas. 

AOK DISCRIMINATION 

The Het)rt(ani/ation Plan iNo. I of n)7M transferred authority for the administra- 
tion and enforcement of the Age Discrimination and Employment Act (ADfcA| from 
the Department of Labor to the Equal Employment Opportuntitv Commission. Prior 
to the transfer of that authority, the Department of Labor had issued its interpre- 
tive provisions which |H»rmitted pc'nsion and retirement plans to discontinue contri- 
lititioris and crediting for empitivees who worked bc^yond normal retirement age. 

On .June *J»I. V*x \. the f^quul fcmployment Opportunity Commission voted to direct 
its staff to dre.ft pro|K)Hi*d regulations that would »*escmd those interpertive provi- 
sions and replace them with substantive rules that would require employers covered 
by the ADFA to provide p€»n«ion credits and contributions for employees who work 
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b«»yoful iiornjal n'tirmu'rit a^iv Thv CommiHsion staff" is completing a draft of such 
ruW 1 aiitioipatr that \\\v draft \)ro\HmH\ rult»8 will be presented to the Gommission 
in Janaury. Anv propowfd ruli»H approved by the (k)niniiHsion will be forwarded to 
other agencies for review and comment, and thereafter will be published for public. 

comment. , ». ,01,4 u 

To be consistent in our ADEA enforcement policy, on June 2b, 1984, the Lommis* 
Hion also moved to amend our interpretations regarding the apprenticeship pro- 
grams to eliminate arbitrary age restrictions. 

UNIKORM (iUlDEUNKS ON RMP1/)YKK 8KI.KCTION PKOCKDURE8 

Consistent with our review process, and because the recordkeeping requirements 
of the Uniform Guidelines on Employee Selection Procedures lUGESP] were already 
under review. I made a motion on July :U, 1984, that the (commission expand its 
present review to a review of UGESP in their entirety. Part of that review will 
f(x;UH on the concept of adverse impact as interpreted by the guidelines. 

COMPLIANCE MANUAL REVISIONS 

During the ptint two years, we have been completely revising volume 1 of our com- 
pliance manual as well as substantially revising volume II of the manual to reflect 
the changes necessitated by the field and headquarters* reorganization. 

AFFIRMATIVE ACTION, ENFORCEMENT AND UTIOATION 

In sjjpport of our goal of increased enforcement, the Commission has determined 
thiit in every cixtw in which the district director has found that one of our statutes 
haA hi'en violated and conciliation' has failed, that case should be submitted to the 
(Commission, as a whole, for litigation consideration. 

Additionally, the C^immission will be looking at new remedial approaches and will 
consider the totality of circumstances before bring suit, in an effort to ensure that 
the remedies which the Ck)mmi8sion seeks are effitfctive and practical. 

With respect to the committees inquiry concerning the Commission's litigation 
program, the general counsel supervises litigation conducted by the regional attor- 
neys in the field litigation units within the Commission's twenty-two district offices 
and in the Legal Enforcement and Coordination Division of the Office of Systemic 
Programs. , ^ 

Currently, the Regional attorneys are prosecuting approximately 537 cases. In 
fiscal year 1!W4, the regionaj attorneys filed approximately 226 cases on merits 
and 88 subpoena enforcement actions on behalf of the Commission. In ^Tie same 
year, the field litigation units resolved approximately 195 cases on the nierits, 88 
subpoena enforcement actions, and recovered approximately $38,852,869 in mone- ^ ♦ 
tary benefits. 

With regard to systemic litigation, the Commission approved twenty.cause system- 
ic decisions, eighteen systemic settlements ar.d authorized seven systemic cases for 
litigation for fiscal year 1983 and fiscal year 1984. We currently have ten svstemic 
cases in litigation. One nationwide suit which was approved in fiscal year 1984 was 
recently settled. ££0C v. Cargili /nc. resulting in $1,200,000 in backpay to identifi- 
able individuals, goals and timetables, and a restructuring of the promotion and ter- 
mination policies. , ^ , ^ ^ 

In the case of EE(K^ v. Sears, the trial began oeptember 4, 1984. The Commission 
is trying two issues— hiring and promotion inl^^he Commission sales positions and 
denial of eqOal pa> We anticipate that the trial will continue for several months. ^ 

FUBMC SECTOR ENFORCEMENT EFFORTS 

N 

One miOor resporii*H)ility of the (^mmission that we are iust beginning to review 
IS our uHHignini-nt undW w-ction T17(b) of the Civil Rights Act of 1964, as amended, 
to isHue rules, regulaflions, orders and instructions to assure that each Federal 
agencv "maintain|s) aij( affirmative program cf Equal Employment Opportunity. It 
is particularly necess^v for the Commission to examine its policy in this area now 
bectmsc* EEO Manageftjent Director 707, which constitutes the Commission'^ current 
instructions to Federal agencies on this subject, applies only through fiscal year 
VMk and the Commission must therefore soon decide what rules, regulations, 
orders or instructions to issue for subsequent years. , 

Th<.' Commission is now reviewing KEO Management Directive 707, with particu- 
lar emphasis on (D the concept of "underrepresentation** as applied in that direc- 
tive; f2) the use of numerical ''goals/* timetables to achieve them, in Federal agen- 
cies' affirmative programs of equal employment opportunity; and (3) the develop- 
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merit ol tiurhanisriiM tti ftiMin* compliant* with ruli*Ht regulations, orders and in- 
strui'tions issued l>y the* ( otniiiiHHioii pursuant to section 717(b). 

We are also in the prcKesM of (h»V(»lopinK a new procc»tlure for the rewjiution of 
Ftnleral employees' discrimination complaints. 

syjrfEMIC^RCXlRAMS ^ 

In terms of the organiwitional structure, we do not anticipate any major restruc- 
ttiring <>f the ('ommission during? fiscal year HlMfi. However, i am reviewing a pro- 
(Kjsal to n*structure the investigations division and the litigation division of system- 
ic programs. This proposal will s(M>n be brought to the full (Commission for a vote 

During the VMd headquarters reorganization, the Office of Program Operations 
was created to su^x^rvise and monitor the pnK'essing of all administrative charges. 
Currently, the Office of Program Operations, through public sector pr()gram8, pro- 
vides din*ction for and monitors the processing of complaints filed against Federal 
agencies Through the three regional directors, the OITice of Program Operations • 
overM<*eH the administrative processing of the approximately 60-80,000 charges filed 
each year by private charging parties; and, through systemic programs supervises 
the field and headquarters processing of commissioner-initiated charges alleging 
that respondents engaged in a pattern and practice of discrimination. - 

The Commission is of the view that the consolidation of all charge processing ac- 
tivities within one office— Program Operations^has generally been successful. Com- 
munication and coordination among varied program areas has su|»tantially im- 
pri)ved. HowrviT. our experience of the last two years ateo teachea\is that some 
"fine tuning" of the headquarters reorganization is still necessary. Specifically, the 
iictivities of the headquarters systemic programs— targeting of respondents, the 
'comprehensive investigation of larger erhployer personnel practices, conciliation of 
multi-issue complaints, and complex litigation— pefhaps should more appropriately 
be directly controlled by the Office of General Counsel. These charges form the port- 
foliu of the Headquarters Litigation Knforcement division. Accordingly. I have in- 
structed staff to take a l(K>k at the Investigations Division and the Litigation En- 
forcement Division (»f svstemic programs to determine how we can more effectively 
manage and UHt> thoM* divisions. 

I will b«» happy to answer any questions you may have at this time. 

Mr. Hawkins. Well, thank you, Mr. Thomas. 

Mr. Thomas, as I note your particular reference to views that 
you made in the media, as opposed to Commission views, it is a 
little difficult to understand how basic policy changes can be sug- 
gested in newspapers without your havin^gome basis for discussing 
them with the Commission, or the Commission may be of a differ- 
ent view from those that you have expressed. 

Are we to understand that those views that you have expressed 
publicly pertaining to some of the basic policy questions, the criti- 
cism of the Griffgs decision or the question of use of numerical 
goals in affirmative action programs and a host of other views, that 
these are views of yours and not necessarily those oi the Commis- 
sion? Have they not been discussed by the Commission nor have 
yoM been authorized by the Commission to state such views? And 
upon what are those views based? 

Mr. Thomas. Well, first of all, those are the same views I have* 
expressed for 2*4 years. As I have indicated, the only difference is 
that the media has now chosen to print them. 

The only action that the Commission has taken with regard to 
the uniform guidelines is to vote to review those guidelines and, 
again, that was not a pressworthy matter then since we voted to do 
that this summer, und that was not reported. 

The views that I hav(» expressed are views that I have expressed 
in speeches, views that 1 expressed prior to going to EEOC, and as I 
indicated, they are my personal opinion. I have expressed those 
views particularly in the closed sessions of our meetings since the 
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cases have conic up in cloHcd session, and I think it is pretty well 
known around the ugency what my concerns have been in paiticu- 

The Commission on numerous occasions. has ftot gone the way 
that I would have gone in a number of cases. The policies at EEOC, 
as you are aware, are developed by a vote of the full CommiBsion. 
Thus far, all we have done is to vote to review 'the uniform guide- 
lines; That is, from a Commission standpoint, the sum total of it. 

Mr. Hawkins. Let us be a little more specific, then, because they 
have been reported as basic policy changes. 

In' 1983, in a letter .to the Attorney General, yoa said that the 
use of goals in Federal employment is presently required, has been 
requir^ for some tfme, and is necessary for this Commission to, 
carry out its responsibilities. Then you said, absent this informa- 
tion, neither the JIEOC nor Congress can know whether increases 
in the employmerht of minorities and women, such as the ones vou 
cite, represeftvan improvement in the Department's equal employ- 
ment opportunity efforts, referring, of course, to the Department of 

Justice. • , . r 1- 

You seem to have been taking ejcception to the practices of the 
Department of Justice. You seemed to have been supporting goals 
and compilation of numerical data. Now, that certainly is not true 
of some of the recent statements that you have made in criticism of 
those very points. We commended you in 1983 because we thought 
that you were strongly upholding the law, but some of the recent 
statements to the contrary represent a change in your EEO per-; 
spective. , 

Are you now saying before this committee that you support those 
statements that you made in 1983 in the letter which you wrote to 
the Attorney General? Is that your position today? 

Mr. Thomas. Mr. Chairman, the letter which I wrote to the At- 
torney General of the United States was based upon our existing 
regulations on Federal affirmative action. We are proposing, as a 
Commislion, to review those regulations. As I have indicated on 
numerous occasions, that if there are regulations, I will uphold 
them if they are in place. I do not believe? that individual, selective, 
civil disobedience, with respect to those regulations, is in order. 

The appropriate step for the Commission is to either have the 
regulations and enforce them pr change the regulations. I wrote 
that letter and I have taken stands with respect to Federal agen- 
cies supportive of the existing regulations of the tigency. 

At the same time, beyond enforcement as a Commission, we have 
an obligation which I have stated on numerous occasions, again, to 
review our existing policies. That review may not necessarily be 
consistent, from an outcome standpoint with my views. I have one 
vote at the Commission. My views are well known and have been 
well known at the Commission. I will support the existing regula- 
tions of the Commission. I will support the views of the Commis- 
sion as an enforcement officer, even if I do rot agree with those 

The opinions expressed in that letter represent the views in ex- 
isting policy and existing regulations of the Equal Employment Op- 
portunity Commission. 
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M;-. Hawkinh. Wt^lL you are saying that as of that time that 
those were rtot your viewfli but were rather the views of the entire 
Commission when you made tl}at statement to the press? Are wo^to 
conclude that is what you said? 

Mr. Thomas. Well, Mr Qhalrman, I have raised on numerous oc- 
casions publicly, privately, and at Commission meetings concerns 
about our use of goals and timetables. I have actively supported 
Commission policy in spite* of my concerns. Without a policy review 
by the Commission, I believe that it is imprudent for me to oppose 
Commission policy 

Mr. Hawkins.^ You are not stating Commission policy? I am 
asking you, as an individual, if you want to disassociate yourself 
from the views of thfe Commission in 1983, were those your views? 
Now we are being told now those were your viewa in 1983. 

Mr. Thomas. Those were not my views in 1983. 

Mr. Hawkins. I ani asking you whether are they still your views 
or have they changed? ^ 

Mr. Thomas. .1 did not say they were my views in 1983. 

Mr. Hawkins. Were they the views of tae Commission? 

Mr. Thomas. They were and still are the views of the Commis- 
sion. 

Mr. Hawkins. So you were stating not your views but those of 
the Commission. Do you still believe that to be the Coipmission's 
views today, as opposed to your own? 

Mr. Thomas. It definitely is the Commissiqn's view today. The 
regulations are still in' place, and if they are in place after we 
review the policy, I would write a similar letter to the Justice De- 
partment. 

Mr. Hawkins: You have indicated you think that should be 
changed. In what way would you change those views? 

Mr. Thomas. Without getting into all the details of Federal af- 
firmative action plans which are, as you know, quite detailed, I be- 
lieve that there is no way that we can determine the perfect work 
force representation, nor do. I believe as a practical matter that the 
managers ^ho implement these programs actually refer to the 
goals and timetables. ' 

Mr. Hawkins. Would you elaborate a little more? Do you support 
or oppose the use of goals and timetables? 

Mr. Thomas. I do not support the use of goals and timetables. I 
do not think, as a practical matter, that they work, nor do I believe 
that we can in any way determine what is the perfect work force 
representation for any group at an^' time. 

Mr. Hawkin6. All right. It is clear to us what your position is 
now. How would you change that? What do you offer as a substi- 
tute for that approach which has historically b^n used and which 
is supported by the Congress and the courts? I 

You now suggest that you have views which ^iffer from the Con- 
gress, from the Courts and from the Civil Rights Act of 1964 as 
amended. What is your particular view now? What do you offer as 
a substitute for that approach? 

Mr. Thomas. Well, first of all, I have not found reference to goals 
trid timetables in the Civil Rights Act of 1964. My view, with re- 
spect to 
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Mr. Hawkins. Thoy wrt^ approved in 1972, certainly clarified 
and certainly^ approved in the 11)72 legislation, so let's not obfus- 
cate that particular point 

Mr. Thomas. I am not. going to quibble with that; however, I still 
maintain that I don't findf reference to it. 

With respect to the pragmatic side, which is more important to 
nie than any, I canhdft J5nd. in our use of goals and timetables and 
* those plans that they, actually work within the Federal work force. 

I believe that it WAWd be much, much more appropriate for us to • 
continue to track. the\york force representation in the agencies, 
which we do and,whicfi are not objectionable, and that we oecome 
more aggressive in reporting such findings and such lack of 
prdgrfcSsv if there is a lack of progress, and the equal employment 
opportunity concerns that we mignt have with a particular agency 
toiwersight committeep and appropriation committees. I think that 
/that would be much, much more effective than just simply getting 
reams of paper back from agencies each year without any enforce: 
i;nent clout. 

Mr., Hawkins. How would you change the enforcement process? 
Mr. Thomas. There isn't an enforcement process in Federal af- 
firmative action. There is nothing that we can do beyond collecting 
data at this time. 

Mr. Hawkins. How would you know that progress is being made 
since you have already indicated certainly publicly that you don't 
rely upon numerical goals? 

Mr. Thomas. I think we could compare this year's data against 
last year's data and determine whether or not progress has been 
mad^. 

Mr. Hawkins. How would you determine progress? We are not 
suggesting that you are necessarily correct m criticizing the 
present method, but yet you wish to change it in some particular 
way. You say you would change that in some pragmatic approach. 
What pragmatic approach would you use in the enforcement field? 
How would you be sure that that progress would be made, and how 
would you measure the progress? 

Mr. Thomas. I am indicating to you, Mr. Chairman, as someone 
who has to collect the data, that the data that we receive does not 
in &ny way indicate with respect to goals and timetables any 
progress, that the progress is made as a result of the commitment 
of the management to equal employment opportunity or the inclu- 
sion of minorities and women in the work force. 

I think, personally, that is better achieved by working closely 
with the various oversight committees and the appiopriations com- 
mittees in that process, rather than to have managers project out 
in the future in some imagined way what the representation of 
these groups should be in their work force. 

Mr. Hawkins. Well, now, you are talking strictly about the Fed- 
eral sector. You are not making your remarks relevant to the pri- 
vate sector. Would you say- that all that you have said with respect 
to the Federal sector applies equally to the private sector as well? 

Mr. Thomas, Well, first of all, we do not have the kind of Federal 
affirmative action program in the private sector as we have in the 
Federal sector. However, we do have an abilitv in court orders, et 
cetera, I believe to remedy the violations involved in a broad way. 
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Wf also Uiwv an tipport unity to rt'Htore that particular individual 
who" has been discriniinated against to the position that they 
should be in, to remedy their concerns, and I think to require 
chanK^»s with respect to those individuals in the emplover s work 
force. That could include a broadening of remedies, I don't think 
thnt we are as limited as v/iynre in the Federal affirmative action 
area, and I might add that one of the things that we are doing at 
the Commission is exploring new remedies in the area of equal em- 
ployment opportunity in the private sector. 

Mr. Hawkins. Let s go to the private sector with another case. 
Commenting on a case which was filed by the EEOC against Sears, 
you are reported to have said, and I quote you, *The case relies 
almost exclusively on stertistics.** In that statement you appear to 
be criticizing KKOC on its own case. 

Do you think that it is appropriate for you, as Chairman of the 
(■ommission, or for the other Commissioners, to be criticizing ths 
Commission s own case while the case is still before the Court? 

Mr. Thomas. Fiist of all, I did not say that the Sears case was 
not a winahle case or a defensible case. I simply indicated that it 
was a case that relies exclusively on statistics. 

1, personally, have problems with cases that rely exclusively on 
statistics. 'I'he Commission has approved many cases, not many, but 
a number of cases, during my tenure which rely either exclusively 
or almost exclusively on statistics. 

Mr. Hawkins. An opinion of the ninth circuit court, and I quote, 
says: 

Statistics are extremely useful in showinK a conspicuous work force imbalance. 
We note particularly the difficulty that may confront an employer whose plan is 
intentied to remedy discrimination resultinK from .societal norms. Some forms of dis- 
cnrnirjiiti(»n are societal and so accepted that they defy proof other than by statistics 
and in Wefwr, thc/exdusion of blacks from craft unions was so pervasive as to war- 
rant judicial noti/e. 



That was .said in the Wehi't case. Do you agree or disagree with 
that opinion when you relate your disbelief in the use of statistics 
a^ being at least one of the methods you would rely on, whether a 
discrimination actually /jexists and specifically the Sears case that 
you proposed yourself, and now your very statements are being 
used by the opposition to rely on in their case. Do you think that is 
appropriate, or do you agree or disagree with the opinion of the 
courts as expressed in the Weber case pertaining to statistics? 

Mr. Thomas. First of alh I don't think the notions of utility and 
exclusivity are mutually exclusive. I did not say that statistics were 
not useful. In my opinion at least, we should not rely solely on sta- 
tistics to proc(»ss cases. That was my opinion, and that continues to 
be niv opinion. 

I float believe the Ninth Circuit case disagrees with that. It 
points out the asefulness of statistics. I agree 100 percent with 
that. I have simply pointed out in Commission meetings on numer- , 
oils occasions that you can misuse statistics, or you can properly 
use statistics. 

In fact, onv of \hv (efforts that w<* have made at P'EOC is to begin, 
and it is again v(»ry well accepted at the Commission, teaching sta- 
tistics to our investigators so they will know the proper use of sta- 
tistics. 1 do not believe that every statistical disparity between 
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racial or ethnic or sox repn»Hentation in work forces' results from 
discrimination. 1 think that those statistics can be misused, and we 
should use statistics, but use them in the appropriate way. 

Mr. Hawkins. Do you intend to pursue that within the confines 
of the agency? At one of the previous hearings, you said that you 
were developing a system that would relate to utilization of the 
work force and at least indicated that*statistical information would 
be a basic part of this utilization. Have you proceeded to do so? 
Have you developed a position on a regulation that pertains to this 
subject which you promised some time ago? 

Mr. Thomas. I am missing your question, Mr. Chairman. I don't 
• understand your question. 

Mr. Hawkins. Well, I don't think we understand each other very 
well. Some time ago you said you were developing a statistical 
analysis of the work force and would deal with the utilization proc- 
ess method of determining where difficulties or disparities might 
p/?vail. 

/ Now, io what way have you followed up on that subject, if at all? 
( Mr. Thomas. Well, it sounds that we are talking about two differ- 
{•nt things. One, we have developed a study, and we have been 
working on a study, and it is in galley form now, analyzing the 
work force in the year 2000. Of course, those are projected. That is 
separate and apart from our regulatory process. | 

Second, the notion of underutilization and tmderrepresentation 
are two concepts that when we look at the Federal affirmative 
action regulations, as well as UGESP, we will be looking at. These 
are two different things. The project 2000 study that we were 
doing, again, that is more in the nature of research, and it is some- 
thing that I think is important. 

In fact, this afternoon we will have an opportunity to listen to 
Dr. Andrew Brimmer, who has done a similar* analysis of a futuris- 
tic sort with respect to the work force and some of the causes and 
reasons^ why minorities and women will either rise in representa- 
tion or fall out of the work force. So the initial part of that with 
respect to the analysis of the work force in the year-2000 is for our 
benefit and for our own education and to give us some idea of 
where we are going. Underutilization and underrepresentation are 
concepts within the Federal affirmative action area that we will be 
looking at in our regulatory review process. 

Mr. Hawkins. I don*t think you understood the question. I will 
return to it. 

Let me yield at this time, and we will return to that in a more 
specific way. Mr. Gundjerson. 

Mr. GUNDKRSON. Thank you, Mr. Chairman, and Mr. Thomas. 

I would like to begin with a very general question. I think that 
credibility is so essential among people in Government, amonr^pov- 
ernment ' programs and Government agencies. There seems xo be^ 
some dispute over the overall direction that EEOC is going by some 
. minority groups or advocacies for these groups. 

Do you believe that this is a problem that can be solved through 
improved communication and public relations with these organiza- 
tions, or do you believe that there is a significant philosophical dif- 
ference between perhaps the direction that the Commission is 
taking at the present time and some of these organizations? 
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Mr. Thomas. Wt»IK that, in u good question. What we have concen- 
trated on over the past 2V2 years is the credibility with respect to 
EEOC as an institution. As you probably know, we have attempted 
to maintain a fairly low profile in a lot of debates which, in my 
opinion, were counterproductive about such issues as quotas, af- 
Tirmative ^ction, et cetera, and attempted to just do our job, and we 
think that in spite of the debates, the people at the agency have 
done a good job. 

One of the things that we have accepted just as a part of doing 
business and the job itself is criticism. We certainly get our share. 
It may be said that we don^t get enough mone^ or enough positive 
attention, but we certainly get enough criticism to last three %f 
four lifetimes. So that is just a part of the ball game. 

We have some fundamental disagreements, and there is funda- 
mental disagreement in the public, as to what the whole notion of 
civil rights means, what equal employment opportunity means. 
Some people think that equal employment opportunity simply 
means make the game fair, don't treat a person adversely because 
of ,race, sex, whatever, or preferentially beca.use of rMe* or *sex. 
Those should be neutral. Others feel that race, sex, national origin 
should be a part of the consideration, and in soifie instances prefer- 
ential. There is a fundamental disagreement there. 

There is also a disagreement over the appropriate use of the 
whole notion of proportional representation in the affirihative 
action and the equal employment opportunity area. I think that 
those disagreements will jpersist. We nave attempted to continue to. 
operate in spite of those disagreements. 

We have also attempted to deal with those differences as a bipar- 
tisan, pluralistic Commission.. We believe that we have an obliga- 
tion to do that. 

The concern that I have now with respect to the criticisms, it 
seems as if they are saying, one, we should ndt have a differing 
point of view; and, two, we have no right to review something that 
was put in place by them. I have basic problems with that since we 
have been put in the position of running the agency and setting 
the policy of the agency. So I think that those differences will 
always result in criticisms, but they should not necessarily result 
in diminished credibility. 

However, when hyperbole is involved in the criticisms, it can 
only result in reduced credibility. 

Mr. GUNDERSON. Mr. Chairman, we had an oversight hearing 
about 1 year ago in subcommittee which you attended. In that par- 
ticular oversight hearing, Professor Hill from Wisconsin testified to 
his belief that the conciliation process was' a failure due to the lack 
of followup or a lack of .any coordination between the conciliation 
and the litigation process within EEOC. 

How would you respond to that charge, and have any steps been 
taken in the past year to perhaps remedy that perception? 

Mr. Thomas. I think that I have had occasion to speak to Dr. Hill 
a number of times. The m^or difference at the Commission now~I 
have been there 2Vz years— is that we have people who cooperate. 
Before, there were tremendous tensions. 

I just visited yesterday, and the day before, our regional meet- 
ings of our district directors, our regional attorneys, and our area 
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directors in Now OrleanH and in Jackson, MS. The attitude is total- 
ly different from what it was a year or so ago, where there was 
divisiveness. Those two processes, the compliance side and the legal 
side, the enforcement side must work together. 

We have attempted over the past 2 Vis years to foster teamwork. 
Litigation and compliance are two naturally divergent approach- 
es—the compliance side to try to settle the cases out. That is built 
in the statute. The legal side, once conciliation fails, has to go on, 
and to litigate the cases. Balancing compliance and litigation is 
something that is very delicate. It requires cooperation. 

We believe now that our acting general counsel, who has been at 
the Commission foj many years and who knows both processes and 
was a former district director as well as one of our leading litiga- 
tors, can pull those two together. We also have a commission that 
is not divisive. I think that is important to understand. 

-Although we, as commissioners, may disagree on policv issues, 
we are pulling in the same direction. So we think that we nave, for 
ttle itnoat part, resolved the basic conflicts between compliance and 
tht' litigation effort. 

Mr. GuNDERSON. Let's talk about training for a second. You men- 
tioned training in your opening remarks. You also mentioned the 
need to rebuild the infrastructure of your agency. 

A year ago, two individuals representing EEOC employees did. 
not respond in any detailed way to the initiatives vou suggested at 
that time to improve training, stating that there had simply been 
insufficient time passed to evaluate those efforts. Could you elabo- 
rate on what you think the success has been of your training ef- 
forts since that time? 

Mr. Thomas. The training, in my opinion, has been structured. It 
is something that we took a lot of time in developing. It is some- 
thing that we have preserved even in difficult budgetary situations. 
We have spent five times as much money in fiscal year 1984 as we 
did in fiscal year 1982 on training. We have attempted to operate 
on a shoestring budget— that is to spend more time actually train- 
ing than traveling, for example. We have attempted to have steady 
training, as opposed to simply one-shot training. We have attempt- 
ed to train clericals as well as top-level managers. 

We are beginning to see the results. We have trained people in 
use of word processors, display writer^^ We have trained people in 
the use of new IBM personal computers. We have trained people in 
statistics, trial advocacy, writing skills, typing skills, et cetera, and 
we are seeing the results; and over the next few years, we will see 
even g^eater results. 

Mr. GuNDERsoN. How about training in consistency of philoso- 
phy? You mentioned, I think, in your statement that you are 
trying to make sure that people below the Commission carry out 
the wish of the Commission. Is there any improvement in that 
' area? 

Mr. Thomas. One of the problems that we had was communica- 
tions. We think that by having meetings such as those we iust had 
at Jackson and New Orleans, the meeting that we had of all of our 
managers in October in San Antonio, the Commissioners getting 
out in the field, talking to the people, development of our compli- 
ance manual, which has been in a constant state of being written 
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and rewrittorj uwv \ past Li yours, reviewing our regulations, and 
being honest about the review and getting career people involved, 
communicates to Commission stafT what we are trying to do. 

We also think it is really important, and something that should 
not bv missed, is that we are getting back to full investigations 
where people actually go out to look at cases. This is a very expen* 
sive process and something that w^ h^ve to look at down the road, 
but we are moving away from just looking at papers and calling 
people together and trying to force them to settle the charges. We 
want to fully investigate the charge and resolve discrimination 
problems or concerns. 

('ommissioner Alvarez spent his first 2 months or so in a field 
office before he came to the agency. We all propose to do something 
similar to that over the next year or so; to make sure that we know 
what the concerns of the people in the field actually are, the intake 
officers, the people in rapid charge, the people in extended investi- 
l gal ions units, et cetera. 

/ We think that that will be important for us to know our field of- 

fices side of things. We so often tend to have this top-down ap- 
proach to policy— to shove it down their throats— so to speak. We 
would like to go out to the field and see what we proposed looks to 
them. We are doing that at the management l^vel now. We will be 
doing that at different levels in the future. 

The other thing that— again I don't want to jjpend too much time 
on it, but it is something that I will be headi ig up personally— is 
our program in quality assurance. It is a proirram that the Japa- 
nese use but actually was developed in the United States, where 
you actually get the people to determine what ^hey think their job 
is or how they think it should be done, or what the quality compo- 
nents of their job are. 

We think that such a program promotes the kind of communica- 
tion necessary to do the job in an appropriate way and in a quality 
way. So. we are trying to se^ a tone at the Commission level of co- 
operation, and hopefully, it Will filter down. And, hopefully, the ef- 
forts that we make of getting into the field and not just staying on 
the fifth fioor of our agency will also aid in the communication* 

More programmatically, we have training programs to teach our 
people across the board what the policies of the Commission are. In 
lh(» pi'ist, people were isolated in the various areas. They either did 
only Kqual Pay Act cases, or only age cases, or they did only title 
VII eases. We are trying to train them across the board. We have 
conducted such training in the past as a part of our reorganization, 
and we will continue to conduct that type of training in the future. 

We have worked on the whole service delivery system," as well as 
the supporting structure, the infrastructure of the agency, over the 
past 2V;> years. That will continue notwithstanding the policy 
changes which the agency may or may not make. We think that we 
have made a tremendous amount of progress, but we still have a 
long way to go. 

Mr. (tUNOKKsoN. You have mentioned in some earlier remarks 
that you have a shoestring budget, and you said in your opening 
statement that we have not one slot to spare. Do you have an ade- 
quate budget to deal with the issue of discrimination? 
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Mr. Thomas. I don't think that any budget is ever adequate to 
deal with the issue of discrimination. I have never been of the 
school that discrimination or racism has ever disappeared, or di- 
minished, or anything like that. I think that what we can do is rec- 
ognize reality and recognise what is going to be available to us and 
try to do the best iob that we can with it. 

We propose budgets each year. In the past 3 years, we proposed 
what we thought, considering all the realities, would be adequate 
to run our agency. We thought thei we had an obligation to use 
that money wisely. We have, unfortunately, suffered some reduc- 
tions of those requests on the Hill, but we think that we have 
enough to deliver the service at this time. 

We are all under significant pressures this year from a budget- 
ary standpoint, but we are confident that, as we have done in the 
past, we can weather those stori;ns. 

Mr. GuNDERSON. One of the discussion points about your initia- 
tives, and the direction that the EEOC appears to be moving, in- 
volves victim-specific remedies. There has been a suggestion by 
some that this may require specific legislative change to accommo- 
date such a new direction. 

Is that your opinion? 

Mr. Thomas. I think after the Stotts decision, where the courts 
did direct attention to that, that the focus of our remedial ap- 
proach would have to be more victim specific. 

Mr. GuNDERsoN. You think it would have to be? 

Mr. Thomas. Yes. 

Mr. GrUNDERSON. It would require legislative change? 

Mr. Thomas. I think since that was statutory construction, it 
would, yes, or another Supreme Court decision. 

Mr. GuNDERsoN. We are going to be told in some future testimo- 
ny this morning that title VII provides only a limited monetary 
remedy. A victim may receive only a payback award for a limited 
2-year period and title VII precludes compensatory and punitive 
damages. 

In your opinion, would this be an appropriate subject for modifi- 
cation under the theorv of more victim specific remedies? 

Mr. Thomas. I think that any effort to strengthen the enforce- 
ment provisions of title VII, as well as clean up the administrative 
burdens placed on charging parties, would be welcome. I have said 
this time and again— again something that goes unreported— that 
the remedies under title VII are feeble at best. Discrimination 
should merit a lot more than just being paid what you have been 
paid had you gotten the job. 

Mr. GuNDERSON. One of the other areas where you Are talking 
about some type of change is in the whole area of the testing guide- 
lines in the effort to reevaluate them and to make them Easier to 
understand and to be used by industry. Do you think the dbcumen- 
tation and the recordkeeping for employers will be simplified under 
this process? Do you think it will allow for better utilization of test- 
ing, or is it, in essence, placing a lower priority on the concept of 
testing? 

Mr. Thomas. One of the first areas that we voted to review under 
the uniform guidelines were the recordkeeping provisions. We have 
not completed that review, but we were reviewing it as we review 
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ail of our regiilationH for the Hole purpose of determining whether 
or not we can do our jobrt better with a new set of requirements. 

I can't speak for the Commission at this point, but I think that 
we could do a better job, not onlv in recordkeeping, but with re- 
spect to our data analysis and the two together would certainly 
result in better enforcement pdlicy. 

Mr. OuNDiCRSON. My fmal question would be to ask what efforts 
have been made by the Com'missioh in consulting with outside 
agencies and outside associations to review the testing guidelines? I 
am sure you are aware that groups such as the American Psycho- 
logical Association have raised some concerns about what they per- 
ceive to be the direction that the agency is going. 

Have vou consulted with groups like this, with other associations 
and with other outside agencies in trying to develop new direc- 
tions? 

Mr. Thomas. They didn't wait on consultation, as you probably 
know. I was under significant pressure when I first came to EEOC 
in 19K2 to immediately make the uniform guidelines a top priority. 
I refused to dq|that and the Commission refused to go beyond desig- 
nating for review the recordkeeping portions of the guidelines. I 
think that that was a wise and prudent decision. 

The American Psychological Association has had concerns about 
the guidelines and expressed those concerns, I believe, beginning in 
19K1. It was recommended by many that we ^wait their findings. 
Well, we have been waiting for quite some time. However, we 
think that the Commission as a body should make the decision, not 
the American Psychological Association, and hence we are moving 
along with our review. 

Now, in that review we will consult everyone. We will get the 
opinions of everyone as we normally do and as required by ute reg- 
' ulatory process. We will also coordinate it within the Goverhment* 
and we will also, I am sure, be subject to even more hearings and 
inquiries from the legislative branch of Government concerning 
any proposal. 

So I think there will be more than adequate input concerning 
any proposed changes or any areas that might be in any way al- 
terecf through the regulatory process. I might add also that the 
Commission is by no stretch of the imagination in lock step on this ^ 
isHiie or any other issue. So there will be, again, opportunity for di- 
verse views and discussion of diverse views, inclusion of diverse 
opinions, and ultimately the decision will be a product of that kind 
of input. 

Mr. GuNDERSON. In closing, I just want to say that I think there 
can always be a legitimate debate on the proper method used to 
eliminate discrimination. I doubt there can be much debate about 
the improvement and professionalism of EEOC under your leader- 
ship, and I want to compliment you for that. 

Mr. Thomas. Thank you. 

Mr. GuNDERSON. Thank you, Mr. ''Chairman. 

Mr. Hawkins. Mr. Williams. 

Mr. WiLMAMS. Thank you, Mr. Chairman. 

Chairman Thomas, earlier in one of your responses to a question 
asked by Mr. Hawkins, you said that there is misuse of statistics 
and the proper use of statistics. With regard to findings and en- 
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TorcenuMit oi th<* law umh-r title VII, is it your judgment that the 
tradition of those* TindinKH and enforcement have been primarily 
the proper or improper use of statistics in the past? 

Mr. Thomas. I don't thtnk you can generalize that way. I think it 
depends on the specific case. We have a lot of statistical cases at 
EKOC, and in many instances I vote for them. In some instances, I 
don't. I think when you have hard and fast adherence to the notion 
that every statistical disparity between racial or ethnic groups or 
along sexual lines results from discrimination, I think you are 
prone, or apt, to misuse statistics. 

Mr. Williams. Has the Commission in the past, or have the 
courts in each instance, always relied on statistics for their find- 
ings or requirements of enforcement? Have they always leaned 
toward this misuse of statistics? 

Mr. Thomas. No, I can't say that. Admi|[lMratively, again, it de- 
pends on selected cases. C ' 

Mr. Williams. Have they done it in enough selected cases to en- 
courage your concern? I am trying to determine the root of your 
concern here. 

Mr. Thomas, I think my concerns are primarily with our agency 
administratively. I think that we have misused statistics in enough 
instances to raise my concerns. 

Mr. WnjJAMs. It is my understanding, and I speak not as an at- 
torney, that the finding of statistical disparities establish a prima 
facie cas^ and that is so important because the burden shifts to an 
employer. So, therefore, do we not, under the laws as they current- 
ly are, do we not need to continue to try to determine statistical 
disparities? 

Mr. Thomas. I do not disagree with that, but when you get in a 
situation where you make the assumption that, as an enforcement 
agency, that every statistical disparity is discrimination, I think 
that you are taking a wrong step. I am not saying yoU should not 
have statistical disparities. I am not saying that you should not use 
statistics. I am not saying that statistics are inappropriate. But 
every statistical disparity is not discrimination. 

Mr. Williams. I have been caught by your use of the Georgetown 
basketball team as an example of the futility of .trying to use the 
notion of statistical disparities. I don't know whether that is a good 
example from which to try to proceed logically, but let's use it inas- 
much as you use it. 

'What abilities does a basketball player need to be chosen by the 
coach to make the team? , , , , t 

Mr. Thomas. Well, let s go back a second. I think that you could 
conclude from the results statistically, that you have to be black, or 
vou could conclude, if you did not use race, that you had to play 
basketball. 

Now, what does that mean? That means a whole range of things. 
You obviously have to be taller than 5 feet 8. You probably have to 
be aggressive ov defense in Thompson's system. You probably have 
to be disciplined and a good student, et cetera, because «vdn some 
good basketball players could not play for him, mo there are a 
whole range of considerations other than race. 

But if you just looked at the clear statistical disparity between 
the student bodv af Georgetown and the basketball team, you could 
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concludes or Hornc* amUl conclude, without more, that you have to 
be black to play ior a black coach. 

Mr. Williams. Now, given the fact that you recognize that any 
prudent coach would consider those abilities which you mentioned 
plus others, is that not what a commission trying to determine 
whetht*r or not Coach Thompson was guilty of bias, ot a court 

trying to determine whether or not racism was involved in the 

^ cjicKJsing of that team, is that not what they would findSl No, it 
wasn't race. In fact, this fellow can jump 5 feet high, and this 
fellow can only jump 8 feet high, so we picked this one. He hap- 
pened to be black. Does any court in the country caU-that racism 
under title VII? ' ^ 

Mr. Thomas. In our Commission, that is precisely the kind of de- 
termination that we are trying to make. That is prefeieely the dif- 
ference between what we consider misuse and proper Hise of statis- 
tics, that we go behind the statistics and ask some of those ques- 
tions. 

Mr/|WiLLiAMS. As findings historu illy have been pursued, have 
thoH(^t|uestions in the past not been asked and used in the determi- 
nation of whether or not the coach of the Georgetown team was 
guilty of bias? 

Mr. Thomas. In some cases, I must admit that administratively 
we have not asked those questions, and those are the kinds of ques- 
tions we have been asking over the past 2 years. 

Why? Are there any nonrace or legitimate reasons why this hap- 
pens this way? That is all, we are trying to make sense out of the 
numbers. 

Mr. Williams. It seems to me that a number of American citi- 
zens are confused because they believe that the Government would 
find under the law, they tend to think that their Government finds 
that because all the players of the Georgetown basketball team are 
black; therefore, Georgetown might be guilty of racism. Well, that 
is nowhere in the law. The Congress never intended that. The law 
has never intended that, and yet you use that as an example for 
significant change. I don*t understand it. 

Mr. Thomas. No, we use that as an example of a starting point, 
to indicate the proper use of statistics versus a misuse of statistics. 
We have situations where people take any statistical disparity and 
automat icQlly assume from that, because of the breakout in race, 
that thf^re is discrimination. 

We think; as you used in your example, we have an obligation to 
go behind those numbers and to make sense out of those numbers, 
that every statistical disparity does not automatically yield discrim- 
ination. Just as Coach Thompson may not be discriminating, again 
others may not be discriminating. 

Now, I am not saying that will make it any easier or it cuts both 
ways. Someone may have a great representation of minorities on 
their work force; but we can go behind that number and find dis- 
crimination, as the court found in Teal that the bottom line simply 
did not protect or insulate the employer from discriminatory con- 
duct. I 

Mr. Hawkins. If the gentleman would yield before you leave that 
area. 
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Mr. Thomas koopH referring to people who abuse the statistics. 
Whom are you referring to, your staff, or who? Are you saying 
people on your staff sometimes look at the pure raw data and con- 
clude that there is discrimination or seme reasonable cause to be^ 
lieve there 1$ discrimination? Who are these people that you are re- 
ferring to? 

Mr. Thomas. Mr. Chairman, I indicated in my opening* remarks 
that as a result of our obligations as commissioners and our collec- 
tive experiences' at the Equal Employment Opportunity Commis- 
sion, we voted to review the Uniform Guidelines and some of our 
practices. That experience indicates to us that there are enough 
automatic assumptions based on disparities in statistics that we 
should review our staffs actions and our own assumptions. 

Mr. HA^yKiNS. Are you saying ^S|u have people on your staff at 
the Commission who review the cases who have determined that 
there is discrimination merely on the basis of such disparities re-' 
vealed by statistics? Is that what you are saying? 

Mr. Thomas. That is true. 

Mr. HAWKINS. Well, even assuming it is true, and I understand 
you ar^ training your employees, but let's say you haven^t succeed- 
ed in training them and they are doing this, this is not a finding of 
guilt, obviously. This is a way to get into litigation, isn^t it? Isn*t ' 
this a wav to have access to a company's records or to abk th^ foot- 
ball coach on what basis did he select the members of his team? 
What other way are you going to do it in most instances unless 
there is some suspicion that something might be wrong? 

You look at the records. You determine that the statistics were 
abused, and you dismiss the case. That is the consequence of it. 
What harm is done if you inspect the raw data? It is not conclu- 
sive. It certainly can be rebutted by the respondent company. I 
don't know what other way you are suggesting that all of the sta- J 
tistical information that you get, the EEO-l's and so forth, should 
not be used to prove discrimination. 

You could sit in your office and look at the EEO-1 reports and 
determine that there may be sonie suspicious violations by some of 
the larger companies and conclude from that that it is worth an 
investigation. (Certainly, if you find that investigation doesn^t lead 
anywhere, I mean if some staff member has abused the investiga- 
tion in some way, you dismiss the case. What is wrong with that? 
• 1 just don't understand what you are suggesting as an alterna- 
tive. Are you suggesting that statiistical information should not be 
used? , 

Mr. Thomas. First of all, wd do have an option of dismissing 
cases sometimes. Sometimes, obviously, we don't. I have, personally 
signed commissioners' charges based primarilv on statistics. We, all 
review cases bsised primarily on statistics. I think we have an obli- 
gation before we sign cases, commissioners' charges, before we in- 
vestigate cases, before we litigate cases, to make sure that they 
make sense. I don't think we should be in the business of doing 
nonsensical things. 

Mr. Hawkins. No one is suggesting that, and I agree with what 
you are saying now, but you still don t answer the question. 

Mr. Thomas. I didn't say there was anything wrong with it. 
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Mr Hawkins You are K^ing to look at the statistics and use 
that i\t least as a basis of determining whether or not further liti- 
gation or dismissal or some reason may be there to process the 
case, but you seem to be suggesting that somebody some place is 
, over-relying on this method, and that it is wrong? 

Mr. Thomas. I think it is wrong to assume automatically that 
every disparity between race 

Mr. Hawkins. Well, who is doing that? We are not suggesting 
that that is right. We are suggesting who is it that is doing that? Is 
your agency doing it, or who is it that you are suggesting is over- 
relying on it, as vou have stated to the press? I don't know what 
you are talking about when you sav, as you did in the Griggs case, 
in saying that that was overturned by a later decision and that i#* 
was changed, and the onlYj;thing you come up with is the Stotts de- \, 
cision. 

But, beyond that, you have said that you get people now saying if 
you don't have a certain number of minorities or women on the job 
that you are guilty of discrimination. What people are saying that? 

Mr. ThonTas. We get it from this body. We get it from the courts. 
We get it from the public. We get it from the media. There is a 
tendency 

Mr. Hawkins. Well, you are not resp|Bding to it, obviously. 

Mr. Thomas. Going back *to our own miidelir es, I have said time 
and again, and it seems as if we are talking around the point, that 
our own people, in the use of our own administrative guidelines 
and presentation of cases to our Commission, make the same kinds 
of mistakes. That is that every statistical disparity is discrimina- 
tion. 

Now. we do "^t as a sorting out process. We do act as the body 
ultimately, when a case goes to litigation, that determines whether 
or not those statistics are appropriate, but we don't always make 
those decisions. Some of the decisions of this agency are made at 
the administrative level. Some of the decisions elsewhere are made 
beyond our control. We are simply saying that we have an obliga- 
tion to make sure that the use of statistics in our agency, whether 
or not we have the ultimate option of vetoing those decisions, is ap- 
propriate. 

Mr. Hawkins. Can you cite one case in which the wrong use of 
statistics by anyone in your department has resulted in a cause of 
action? 

Mr. Thomas. IBM in Baltimore. We got blown out of the water 
on it. 

Mr. Hawkins. Well, it could be very inferior litigation. 

Mr. Thomas. I think that I would ask the chairman 

Mr. Hawkins. That is one case. Can you cite another case? Do 
you consider your statement with respect to Sears, and I think it is 
very inappropriate to be discussing Sears because it is still in court, 
but you publicly have done so and you said there is an overreliance 
on statistics in that case. Is that the only basis on which you are in 
court with Sears, and do you dismiss the case already as being a 
poor case and in a sense dismissing your own case? Do you intend 
to testify in Sears* behalf:' You may be subpoenaed to do so. 

Mr. Thomas. Mr. Chairman, we nave spent over $2 million in the 
last couple of years on experts or analyzing statistics in Sears. Ob- 
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viously. w<» havr nViUiv one incredible commitment of resources in 
that Luse that dwiirfs any other expenditure in the Commission pn 
enforcement. So the commitment to fighting Sears is there. We 
have had to malce it at the expense of a lot of other things, and we 
are in a position, perhaps, to expand considerably more on that 
particular case. 

Our problem inside our agency is that often times when th^ staff 
relies on statistics, they then stop investigating the cases. Also it 
has to be remembered that these cases are often dealt with below 
the Commission level. 

Now, we have in a number of instances had difficulty in court 
when we had cases based on what was considered ultimately an in- 
appropriate reliance on statistics. 
Mr. Williams. Mr. Chairman, if I may reclaim my time? 



Mr. WirxiAMH. Chairman Thomas, in the past, you have worked 
for and debated on this item of important civil rights pri^jciples. 
Mr. Thomas. I have not debated anybody. 

Mr. Williams. You have debated for important civil rights prin- 
ciples. You have been a defender of the great tradition of civil 
rights in the past quarter of a century in this country, and I ap- 
plaud you for that. I think the members of this panel are simply 
saying that one of those principles may well be this process by 
which we sort out where discrimination is in this country. 

One of those processes is through the use of statistical evidence. 
There are only several ways to find fir«. One is to^be burned by it 
and the other way is to look for the sm xe. There are many people 
being burned in the past in America, as you know perhaps better 
than I, and the Congress and many of the supporters of efforts to 
establish the American tradition of civil rights have simply said 
that the use of statistics is a w&y to find the fire before we are 
burnt*d, and we just encourage you to continue to use, that as a 

tot^l- I ... 

Mr. Thomas. We, again, going back to what I said, have not mdi- 
cated that we will not use statistics. To use your analogy, not all 
smoke has a fire. 

Mr Williams. That is right. 

Mr. Thomas. Now what I o.m trying to say to you about the 
niisuiie of statistics is that just like any good tool, that tool can be, 
and often is, misused. I have said time and again since I have been 
at the agency that all statistical disparities are not the result of 
discrimination. 

But I continue to resent, both privately and publicly, the sense 
that everyone who tends to disagree with a particular notion is an- 
ticivil rights or not interested in equal employment opportunity 
itsc»lf Well, 1 am still old enough to remember when counting by 
race was detrimental, and I try to do it very carefully. 

Mr. Williams. Mr. Thomas, inasmuch as you insist that there 
has been perhaps significant misuse of statistics by the Commis- 
sion. 1 would appreciate it if you would send this committee a 
letttT indicating to us where you think the bulk of that misuse has 
been, and if you can provide some detail to us so that we better 
understand your rationale? 

Mr. Thomas. WelK we can take an opportunity to do that. 

[The information follows:] 



Mr. Hawkins. Yes; 




take my time out of yoars. 
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Si m.KMKNTAI. Si A TKMKNT UV C'laKKNI K ThoMAS, CHAIHMAN. U S. E^UAl^ 
KmI'U)YMKNT OiMMIKTHNITY (k)MMIH8ION' ^ 

KXAi4PLKS OF WIIKRK, IN MY OPINION, THE COMMISSION HAS REHED TOO HEAVILY 
ON STATISTICS UURINC XHK COURSE OK ITS INVESTIGATIONS. THESE ARE NOT 
NEW 'JONCKRNS. I HAVE VOICED MY CONCERNS REGARDING THE DEARTH OK VICTIM 
SPECIKIC INKORMATION OBTAINED IN OUR INVESTIGATIONS ON COUNTLESS OCCASIONS 
USUALLY To THE STAFK IN THE CLOSED SKSSION OF THE a)MMlSSI0N'3 
MEETINGS. 

I REF.MPKASIXK THAT I SUPPORT THE PROPER USE OK STATISTICS. 
THERE IS NO QUESTION THAT A PLAINTIFF IN A TITLE VII ACTION MAY 

/ 

KSTABI.ISII A PRIMA KACIK CASE OK DISCRIMINATION SOLELY THROUGH THE 
^U*K OF STATISTICS PROVIDED THAT THE STATISTICAL METHODOLOGY 
ANH ANALYSIS ARK SUCH THAT THE EVIDEWCE IS RELEVANT AND PR(^ATIVE. ^ 
HOWi»V:R,'' "STATISTICS . . . LIKK ANY OTHER KINO OF EVIDENCE MAY BE 
REHUT'DKD. IN SHORT, TH [K USEFULNESS DEPENDS ON ALL OF THE SURROUNDING 

mrr^ and cihcumstances". united states v. hazelwood school 

DISTRICT, 433 U.S^ 299 (1977) QUOTING INTERNATIONAL BROTHERHOOD 
OF TEAMSTFjS v. UNIT ED STATES , 431 U.S. 324, 340 (1977). 

ALTHOUGH TlTLf: Vll MAKES IT UNLAWFUL TO REVEAL CHARGE INFORMATION 
PRIOR TO THE INSTITUTION OK C01A|<T PROCEEDINGS, WITHOUT DIVULGING 
THE IDKNTlriES QF ANY CoMMI^ON CHARGES, 1 WILL PROVIDE YOU 
EjtAMPl.^:S OK TYPICAL SITUATIONS IN WHICH, I FRLIEVE, THE COMMISSION 
1)11) NOT KL'LI.Y ADDRKSS THE SURROUNDING FACTS AND CIRCUMSTANCES OF 
rMK CHARtiKS UNDER CONSIDERATION. 
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ONK SITUATION WAS l»KKSKNTKI) IN A mjPOSED SETTLEMENT PROPOSAL 
OF A COMMISSIONER'S CHARGE. THE OPKICE HAD UNCOVERED SIXTBKN 
THOUSAND APPLICATIONS KROM POTENTIAL CLAIMANTS IN ITS INVESTIGATION .. 
OK THE Sh:X AND RACK BASED ilHARGE AGAINST THE RESPONDENT. NEVERTHELESS, 
THE RECOMMENDATION FOR SETTLBMENi WAS bXI^^D SOLELY Ou STATISTICS. 
THERE WAS NO OVERVIEW OK THE APPLICANT -Cl^ASS TO DETERMINE WHO 
SHtiULD HAVE RECEIVED THE JOB, IP JOBS WERE 'INDEEIT^AVAILABLE. THERE 

WAS NOT A SINGLE APKIUAVIT PROM ANY CUIMANT WHO BELIEVED HE OR SHE 

^ t 

HAD BEEN DISCRIMINATED AGAINST. THERE WAS NO DISCUSSION OP AVAILABILITY. 



ANOTHER EXAMPLE INVOLVED A RECOMMENDED DECISION FINDING DISCRIMI- 
NATION ON A l^HO COMMISSIONER'S CHARGE AGAINST A WRITING SERVICES 
KIRM. THE^ RECOMMENDED DECISION, WITH REGARb TO HII^, WAS BASED 
PRIMARILY ON A FINDING THAT THE FIRM HIRED BLACK? AT\j\e HALF THE 
SKLKCtIoN rates for whites, the INVESTIGATION PKVEALE^ JWENTY 
BLACKS WHO HAD NOT ^.EN HIRED. THE PRESLNtOR INDICATED THAT ALL 
TWENTY WOULD HAVE BEEN PLACED ABSENT DISCRIMINATION. YET THE 
DECISION DIDN'T SPECIFY THE PRACTICE INVOLVED OR WHO WAS OISCRIMINATING. 
WHEN YOU ARK TALKING ABOUT WRITERS, AS WE WERE IN THAT CASE, HOW 
DO YOU DETERMINE WHO IS THE BEST QUALIFIED? 

,1N ANOTHER CASE WHICH WAS BBi*ORE THE COMMISSION ON A REQUEST FOR 
LITlCATlON AUTHORIZATirJin— PHE RECOMMENDATION WAS BASED ON A COMPARISON 
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OF THK LABOR AVAILABILITY AND THK AHPARKIJT LOW REPRESENTATION OF 
MINORITIES IN THE COMPANY»S WORKFORCE. THE THRUST OF THE PRESENTATION 
WAS THAT IT WAS INCONCEIVABLE THAT A CERTAIN PROFESSIONAL CATEGORY 
STILL DOESN'T HAVE ANY BUCKS TWENTY YEARS AFTER THE PASSAGE OF 
THK ACT. AS I INDICATED AT THE COMMISSION MEETING^ I DON'T PRESUME 
THAT A NUMERICAL DISPARITY IS ALWAYS BECAUSE OF DISCRIMINATION. I 



BKLIKVK THAT NUMBERS ALONE ARE OFTEN INSUFFICIENT TO ESTABLISH DISCRIMI- 
NATION. WK NEED TO BE CONSIDEuING WHO ACTUALLY APPLIED, THEIR 
QUALIFICATIONS, AND W}10 WAS REJECTED AND THE NUMBER OF VACANCIES 
DURING THE PERIOD IN QUESTION.' ^ 

IN STILL ANOTHER C9MMISS10NER'S CHARGE DECISION RECOMMENDATION, THE 
RKOOMMENDATION WAS PREMISED ON A LITERAL APPLICATION OF THE FISHER EXACT 
TEST. THERE WAS NO ANRDOCTAL EVIDENCE, DESPITE THE FACT THAT THE 
EMPLOYER EMPLOYS OVER 1,500 EMPLOYEES IN THE SAME LOCALITY AND 
THE CHARGE DATES BACK TO 1979. 

STILL ANOTHER EXAMPLE INVOLVED A PROPOSED DECISION IN A NOVEL 
AREA, NAMELY AN ADVERSE IMPACT ANALYSIS UNDER THE UNIFORM GUIDELINES ON 
EMPLOYEE SKLKCTION PROCEDURES (UGESP). THE CHARGE INVOLVES THE USE 
OK A WRITTEN TEST TO RANK ELIGIBLE APPLICANTS FOR PROMOTION AND ITS 
AIXKGEl) ADVERSE IMPACT ON BLACK APPLICANTS. STRICTLY SPEAKING, A 
CAUSE FINDING ON AN ADVERSE IMPACT BASIS WOULD BE WARRANTED UNDER 
15GESP SIS(?K THE STATISTICS INVOLVED PRODUCED A SELECTION IMPACT 
RATIO OK ftA. IZ, i.e. BELOW 80?. HOWEVER, THIS IGNORES THE FACT 
THAT THK IMPACrP KATl«) FOR BLACKS IS BASED ON A VERY SMALL NUMBER OF 
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BLACK PROMOTIONS, U e. , J. HAD ONLY ONE MORE BLACK AND ONE LESS 
WHITE BEEN PROMOTED, THE IMPACT RATIO WOULD HAVE BEEN 87, IX, RATHER 
THAN U UNDER THE BOX RULE, WITH THE PROMOTION OP ONE MORE 
«LACK, THE COMMISSION WOULD HAVE FOUND NO CAUSE, IT DOESN'T MAKE 
SENSE TO ME TO BASK A FINDING OF REASONABLE CAUSE ON PACTS SUCH A9f 
THESE, 

I HAVE APPROVED MANY SETTLEMENTS AND RECOMMENDATIONS FOR LITIGATION 
WHICH WERE SUPPORTED BY THE STATISTICAL EVIDENCE, I THOUGHT THE 
BURLINGTON NORTHERN SETTLEMENT, |rHlCH PROVIDED FOR FULL MAKE VTHOLE 
RELIEF, WAS AN EXCELLENT SETTLEMENT BASED ON A COMPLETE RECORD, 

THE a)URTS HAVE TAKEN A SIMILAR APPROACH, THE FIFTH CIRCUIT 
IN POUNCY V. PRUDENTIAL INSURANCE _C0 , , 66B F,2d 795 (1982), WARNED 
AGAINST "THOSE WHO WOULDERTER THE COURTHOUSE ARMED WITH STATISTICS 
THAT PROVED LITTLE MOKE THAN THE LITIGANT'S RESOURCEFULNESS AT 
MANIPULATING NUMBERS." IN POUNCY , THE COURT OF APPEALS FOUND THAT 
THE WAGE DISCREPANCIES COUU) BE EXPLAINED BY ANY NUMBER OK NONDISCRIMINA- 
TORY KACTORS. HOWEVER, THRSE NONr-DlSCRIMlNATORY FACTORS, SUCH AS 
IJIKKKRENT JOB LEVELS, DIKFERENT SKILL LEVELS, PR'EVIOUS TRAINING AND 
EXPERIENCE, WERE NOT CONSIDERED IN THE STATISTICS OFFERED. AS A/ 
CONSEC^UENCE, UNDER THE APPELLANT'S ANALYSIS, AN ATTORNEY HIRED AT A 
LEVEL 20 WITH A SALARY OF $20,000 WOULD BE COMPARED WITH A FILE 
CLERIC OF A DIFFERENT RACE WITH A SALARY OF $6,500 WHO HAPPENED TO 
HK HIRED THE SAME YEAR. BY CONTRAST, THE COMMISSION PREVAILED IN 
EEOC V. BALI. CORP , 2b FKP CASES 1701 (6th Clr. 1981), BY OFFERING 
TESTIMONY FROM THE FEMALE APPLICANTS WHO HAD BEEN ACTIVELY DISCOURAGED 
KMUM M-I'I.YINC FOR EMPLOYMENT. THE "LIVE BODIES" WERE VIEWED AS THE 
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SUBSTANCK OK OUR CASK, TIIK STATISTICS AS MERKLY ICING ON THE CAKE. 

» 

TKK J-'OURTH CIRCUIT IN tiEOC V. UNITED VIRGINIA BANK/ SEABOARD NATIONAL , 
?.i KKH CASKS Uu-i (4th CIR. 1980) FOUND THAT THE COMMISSION HAD 
KAII.KI) TO KSTABI.ISH ITS PRIMA FACIK CASE BY ITS RELIANCE ON STATISTICS 
SHf)WlNi; THAT THK BANK HIRED 12A% OK WHITE .lOB APPLICANTS, BUT 
ONLY A, 47. OK BUCK APPLlc;ANXS« 

IN SHORT, I BELIKVK THE COMMISSION'S INVESTIGATIONS WOULD BE 
KNHANV'KU IK THE VICTIMS OK DISCRIMINATION WERE MADE A MORE INTEGRAL 
PART OK THK COMMISSION'S INVESTIGATION. THE FOURTH CIRCUIT IN 
E EOC V, FEDERAL RESERVE BANK 30 FEP CASES 1137, 1155, n.35, SUMMARIZED 
ITS VIEWS ON THK ABUSE OF STATISTICS WITH THE FOLLOWING QUOTATION! 



"THIS LEADS THE COURT TO CONCLUDE THAT TOO MANY 
USK STATIST'GS AS A DRUNK MAN USES A LAMPPOST - 
FOR SUPPORT, AND NOT ILLUMINATION." 



I AGREE WITH THAT SENTIMENT. ' 

Mr. Thomas. I might add, however, that most of this will come 
out in our review of UGESP, and most of the things that we do 
oatch are in the closed session of our agenda when we review spe- 
cific cases. 

Mr. Williams. Finally, many of us believe that one of the tools 
which has been used to uncover discriminati6n, which is to many 
people in this Nation almost invisible and difficult to uncover, but 
one of the tools has *been systemic discrimination and the effdrts 
against that. 

You seem to have some sense that thbse efforts have also been 
misused. Would you detail some of that for m^? , 

Mr. Thomas. I don't think I have said anything to i^uggest that. 
Our biggest problem with systemic is hoi^ do we, with the limited 
resources that we have as an agency, fit that whole program in 




with compliuncv atul litigation? We have to make sure that we 
. every penny wisely, i have said time and again that if we are to 
* attack broad-scale discrimination, we are going to have to do it 
through the systemic process. , , , , . , 

Mr. WiLUAMS. I am pleased to hear that. 1 haven t previously un- 
derstood it. I had just drawn the conclusiort from my understand- 
ing that you were encouraging victim-specific discrimination and 
the pursuit of that rather than the pursuit of systemic discrimina- 
tion. Am I correct in that assumption? ^ 

Mr. Thomas. I think that what we have attempted to do, in our 
systemic cases and what I have encouraged, is that we not only go 
in simply with the notion that all we are going to ever find 
through investigation are a bunch of numbers. I think that we 
start with the numbers. Again, we start with the smoke. And when 
we sign Commissioners' charges, we try to make sense out of the 
numbers, and I have signed off on Commissioners' charges that are 
based on numbers, but we go behind it to make sure that they 
make sense in the investigation. tt t • • 

We do, then, have the ability to go in, as Chairman Hawkins in- 
dicated, and look at the practices, subpoena documents, look at the 
documents in the company. I do not then expect our people to come 
back with the same numbers that they presented to me in the 
Commissioners' charge, and that is -vhere we have the differences, 
in that process. " 

Do we just go in and have nothing but numbers, or do we come 
back with something more than numoers? 

Mr. Williams. Do you have an adequate staff and resources to 
pursue victim-specific discrimination cases in a large manner? 

Mr. Thomas. The victim-specific cases are the ones that come in 
our door and the ones that we administer all the time.^e adminis- 
ter 60,000 to 70;000 of those every year. We will know, I believe at 
the end of this fiscal year, whether or not our resources are ade- 
quate to deal with all of those in a timely manner. 

The head of any agency, I think, would say that you cj>uld 
always use more money. The question is, on our budget, can we 
process those cases in a timely manner and have a sipificant 
impact in areas such as systemic discrimination and in the litiga- 
tion area? , . „ ^ , • i.- l 
We have an ambitious goal of htigating all of the cases in which 
we find problems. We think that that is very ambitious, but what 
we are trying to do is say to people that, if you come to the Com- 
mission, we' will not just investigate your case and then let you go, 
and tell you to go try it on your own, but rather we will attempt to 
pursue it to the end in your behalf. , 

Again, we realize that it is ambitious, but we will know again 
over the next year how well that works. 
Mr. Williams. Thank you, Mr. Chairman. 
Mr. Hawkins. Mr. Hayes. 

Mr. Hayes. Mr. Chairman, as a member of this committee, my 
obvious objective is to seek certain knowledge as to sense of direc- 
tion for this Commission and for the present and the future. I don t 
want to deal with what may be apparent philosophical differences, 
with approaches. I realize there are going to be other areas that 
will have to be necessarily examined for specific complaints as they 
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develop renultinK from budgetary constraints which may unfold, 
and HH we prioritize the diwiribution of our tax dollars. 

I don't mind saying that the current situation, at least from my 
viewpoint, reveals what I consider to be a diminishing number of 
job opportunities for our minority youth and our blacks and^ther 
minorities being displaced as a result of just sheer technological 
change. I think we are moving to the point where the Federal Gov- 
ernment has to become more aggressive to direct attaitUion to what 
I see as problems ei^ they exist today. C 

We have'people who are locked out of the job market, untrained 
and totally unprepared to fit into whatever existing job® there are. 
My bottom line is how do vou right a wrong? What are the ap- 
proaches that we use? I don t think rhetorical answers ere going to 
suffice. 

I have three questions, and I guess there might be some redun- 
dancy involved m them because I agree with some of the things 
that my- colleagues have said, particularly my chairman here, in 
terms of the questions they have asked. But the first question is. In 
the absence of goals or timetables, how do you measure change? I 
just don't know. 

Second, Mr. Thomas, how do you identify systemic discrimina- 
tion? 

Three, once identified, how do you resolve systemic discrimina- 
tion? 

My fourth question, I guess, is does this Commission have the re- 
/ sources or is it anticipated that they will get the resources to keep 
Na^gnificantly increased litigation caseload afloat? Those are the 
four questions that I have. 

Mr. Thomas. First of all, with respect to your opening statement, 
I have said since I have been in the executive branch of Govern- 
ment that the next two to three decades will be devastating for mi- 
norities. I have attempted, again, to make myself clear on that. 
Again title VII is based on tne principle that people have equal 
qualifications, and I think that we need to begin to pay isome atten- 
* tion not only to continuing to keep the doors of opportunity open 
with title VII, but to look at the input side. 

I think we are looking at something that is going to be devastat- 
ing in the next two to three decades. That is why we were looking 
in the outyears, and that is why we are going to spend the after- 
noon listening to Dr. Brimmer at the EEOC. I think there is going 
to be technological displacement of minorities; and I think that is 
not going to be captured by title VIL 

I think in the educational arena, based on what I saw when I 
was at the Department of Education, that the education of minori- 
tie.s in school systems today is nothing short of criminal. 

With respect to measuring change, I have not, in any way, said 
that we should not measure change. We do it with our EEO-'l re- 
portings. We do it when we go in and investigate companies to look 
at the change in their own work forces, et cetera. 

I don't think that you necessarily need goals and time tables to 
measure change. We can compare prior year data with this year's 
data and see change. We continue to use statistics to develop sys- 
temic charges, and I am sure that that will continue in the future. 
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Wi' are not talkiriM about the use of Htatistics. We are talking about 
the appropriate use ol HtatiHlicH. V. , ^ 

With respect to remedieH in lar^e cases, we think that there are 
a varietv of ways to do that, particularly where it results in broad 
class actions that we have had in some cases, and we think that we 
can continue to push for the remedy to change selection systems, 
promotion systems, testing systems, as well as remedying the 
people who were injure'a, identifying classes, et cetera. We thmk 
we have done a pretty good job in the settlements that we have 
had and the cases that we have presented over the past 2V2 yeai^g. 
We have very significant large-scale settlements in this area, and I 
think we will continue to have success. ..... 

In the resources area, as I said before, I think discrimination, 
racism, sexism, whatever in this country, continues, and I think as 
long as you have a multiracial, multiethnic society you are going to 
have these kinds of problems, and I don't think that any budget is 
too big to fight ih a free society discrimination based on sex or 

The budget that we have had, and I might add that we have had 
some problems in this body getting the budget that we propose, but 
the budget that we have proposed, considering reality, has been 
adequate to do the job that we thought we should do. As an admin- 
istrator of an agency, I would always like the comfort of having a 
heck of a lot more than we do have, but we don't have that luxury. 
So we propose a realistic budget and think that if it gets approved 
as requested and in a timely manner that it would be adequate to 
develop our litigation program as well as our compliance program 
and systemic programs. , . • ^ 

Mr. Hayes. Mr. Chairman, -I have no further questions, just a 

closing comment. . « l • • 

I am glad to understand that the chairman of the Commission 
recognizes the severity of the problem which appears to be con- 
fronting our minority youth as we approach the future. And I hope 
the role of the Commission, the Equal Employment Opportunity 
Commission, is not relegated to that of being one of a meek lamb 
instead of a tiger with teeth. . , ^ . .. 

Mr. Williams. Will the gentleman yield before returning nis 

time? . . , , 

Mr. Hayi-^s. I will be glad to yield to my colleague. 
Mr. Williams. I also serve on the House Budget Committee, and 
one of the responses that you made several times is reminiscent of 
what many heads of agencies say when they come before a budget 
committee, and that is, well, we could always ask for more money. 
Every agency could use more money, and they say that as if you 
only had to ask and the Congress would give it to you. 

The hard fact is that the Congress has not m the past ii^dition- 
ally given every agency all of the money they requested. Particu- 
larly from this pdministration that notion and that expression 
that, we don't have enough mr ley, but we could always use more 
monev Ah if to sav that if you come to the Congress we believe 
that fiionev is infinite and that you could get as much as you ask 
for, und tliat only the tight fistedness of this administration pre- 
vents you from doing that. 
'§ 
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It iH simply not rational. No administration downtown, whether 
it be Democrat or Republican, ever got afl the money they wanted 
when they came up here. The difference is that this administration 
asks for far less than you need to do the job. That has been the 
difference. Other administrations have at least asked for about 
what they thought they needed to do the job, and usually they 
have gotten less than that. 

The agency chiefs^ the Cabinet ofFrcers from this administration 
with the exception of Caspar Weinberger, ask for far less than they 
need to do the job. 

Mr. Thomas. With all due respect, I prepare the budget for 
ETECK!* and I ask for what I need. ^ 

Mr. Hawkins. Mr. Thomas, in answer to Mr. Hayes pertaining to 
goals, it wasn't clear to me whether you said you supported goals 
and timetables or not? 

Mr. Thomas. I said I didn't. 

Mr. Hawkins^ You do not? 

Mr. Thomas» That is right. 

Mr. Hawkins. Do you support affirmative action plans? 

Mr. Thomas. I don't necessarily agree that they should, or are, in 
all cases the essence of affirmative action plans. 

Mr. Hawkins. Well, you say affirmative actions plans do not get 
; goals which may be achievable in a reasonable manner within a 
certain period of time? 

Mr. Thomas. The problem that I have is who is to say what is 
\ achievable? 

Mr. Hawkins. If you use good efforts in order to attempt to 
achieve your goals, how do you know you can do anything unless 
you attempt to do it? Goals are a management tool used by every 
major corporation in this country, and yet you are saying that in 
the field of employment opportunities that such goal setting is not 
supportable. 

You did say that you would measure it* on the basis of what 
progress you have made this year as compared to the previous 
year. So, in effect, you ate doing it in a negative way. You are 
saying that you have made some progress over that year, and yet 
prospectively you would dismiss the idea, saying this year we 
expect to be someplace next year, and yet you are comparing it 
with the past rather tlian the future. What is the difference? 

Mr. Thomas. Mr. Chairman, we probably have a fundamental 
disagreement here. 

Mr. Hawkins. Well, you disagree with the courts. YoiT^ disagree 
with title VII. You disagree with every opinion that has been ren- 
dered except for the one case which you have mentioned, so I don't 
know who it is you are in step with except possibly Justice Rein- 
quist and his dissenting opinion in several of the cases which seem 
to be closer to the view that you have expressed. I think he picked 
up one other Justice who agreed with him. So at least you have 
that support and the very vocal minority, and yet you are talking 
about changing the policies of the current administration. 

Mr. Thomas. The review, of the policies of EEOC will take into 
account the various cases that have been decided, the legal analysis 
as well as pratical considerations. 
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Mr. Hawkins. What has chariKt'd s\nce 'Orifigs which you would 
chanKe? Do you rely on (iriMffa. or do you intend to change it in 
your novel way? • 

Mr. Thomas. We intend to review the Guidelines at EEOC in 
light of not only Griggs, but Stotts and all the other cases that have 
b<»en decided. We do not undertake review with a firm ideological 
point of view to begin with. If that were the case, there would be 
no need to review the uniform guidelines. It would be simply imple- 
menting a set of ideologies. . . . u. t j 

Going back to my concerns about goals and timetables, 1 said- 
before. and perhaps it is my own personal problem, I have concerns 
when you start counting by race in any society. That is my person- 
al view. It has been my view most of my life, and it will continue to 

be my view. . • i • ..i.- 

Mr. Hawkins. Well, if your views ever become universal in this 
country, God help, us, because it seems to me what you have said 
this morning is simply saying that you want to emasculate all of 
the progress that has been made in the last 50 years. Are you going 
to change the Supreme Court to agree with your point of view? Is 
title VII a dead letter as far as the manner in which you intend to 
administer it. I hope you do it, at least in conjunction with your 
corhmissioners and not by yourself. 

Mr. Thomas. If I did not think that we were going to make a con- 
tribution to the enforcement of title VII, I would not take the grief 
that I take over my own personal views. I would not take the criti- 
cisms, nor would I spend the hours trying to run an agency that, in 
my opinion, was almost hopelessly embroiled in administrative 

problems. . ^ . . . 

Mr. Hawkins. Well, I am going to put you on notice today that 
this committee is going to have a series of hearings to parallel the 
activities of your agency. If there is any attempt to' change the law 
in the manner in which yqu indicate, which is contrary to the judi- 
cial interpretation, we would obviously want to know about it from 

time to time. il r *• 

I just think we should compare notes with each other from time 
to time and not let too much time go by before we have these over- 
sight hearings. And I would hope that you and the other commis- 
sioners can report to us from time to time on what changes are 
being contemplated before they are discussed publicly as if they are 
in effect: and. therefore. 1 think they give the wrong impression to 
the public, that it is all right to go ahead and discriminate or that 
it is all right to do certain things, because the laws, as such, are 
being changed. ^ 
Mr. (lUNi)KKSON. Mr. Chairman. 

Mr. Hawkins. Yes, Mr. Gunderson. . 

Mr. Gunderson. I think it would be improper if I allowed the re- 
marks of the chairman to go as if they reflect the views of this 
entire committee. I think when we use words, such as emasculation 
of the civil rights effort of this Government, and we question the 
intent and good will of the chairman and other members of the 
Commission, we are making serious mistakes. I don't want that po- 
sition to be interpreted by anybody as being reflective of all people 
in Congress. 
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When we an* ho c^ntrenched in our methods in this Government 
that we are unwilling to even consider the proposals and initiatives 
or different methods to achieve the same goals, then, frankly, I 
think we as a government are in trouble. I want yox to know that 
we welcome that review, but, Mr. Chairman, there are going to be 
a number of us in this subcommittee who are going to have an ' 
opMU mind as long as you have a commitment to the goals which I 
think you have. 

Thank you. 

Mr. Thomas. Thank you. 

Mr. Hawkins. Well, certainly we are going to hear from both 
sides. That is pretty, obvious: And time after time in Congress th 
views expressed by Mr.' Thomas have beert presented by various 
Members of Congress. Mr. Hatch, on the Senate side, has several 
proposals that conform precisely to the views expressed by Mr. 
Thomas. Mr. Walker on our side has time after time presented his 
views which are similar to Mr. Thomas's views as well. I respect 
their presenting it in that wav, and that is the proper >vav to do it. 

But the views of an individual such as Mr. Thomas, who admits 
that even his commissioners don't necessarily agree with him, ex- 
pressing those Viev/s publicly, I think, is a dangerous thing and 
particularly when they are in conflict with the courts. If this com- 
mittee or if the Congress ^vishes to support that, then I think it 
should be done by legislation to change the law. Certainly, we 
would have seribtiB reason to believe that the whole history, and 
one onlv has to know his history to know that the 14th amendment 
came about because it was race conscious. It was specific. It was to 
help a group and all the other opinions that have been rendered 
have supported that contention, and yet we have those who obfus- 
cated the law and emasculated it. 

And if these views that have been expressed here this morning 
are going to be encouraged, then I say again it is going to emascu- 
late our civil rights law enforcement activities. I suspect that is the 
, purpose, to do away with title VIL But if we have to do away with 
title VII, we would have to do it through the le^ative process. 
Let them introduce a bill, and then we can debate it and we can. 
find out whether the Congress wishes to do away with it or not. 
But the demise of title VII cannot be done by bureaucrats who are 
not elected by anyone and Whose views certainly are contrary to 
the C'ongress. to the courts, and I think the common sense. 

Mr. Williams. Would the chairman yield to me? 

Mr. Hawkins. Mr. Williams. 

Mr. Williams. I would like to say, as a member of this side of the 
aisle and in response to my friend, Mr. Gunderson, that in his re- 
marks I noted an indication of something that has just run through 
tht* Presidential campaigns, and that is one party in America is the 
party of the status quo, while the other party in America repre- 
sented on Mr. Gunderson 's side of the aisle is the party of move- 
ment and the party who wants to find better ways to do things. 

I think that both of those are incorrect. But in defense^ those of 
UH in the majority of this House, let me say that it has been our 
party that for half a century has moved to try to find a creative 
and effective remedy for discrimination in this country, and we 
continue to try to find those remedies. When the old remedies don't 
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work, it huH hi*vi\ thv MemlH»r8 from our side of the aisle who have 
introduced legiHlation to change the remedies that don't work. It 
has been the Members of our side of the aisle who have moved to 
new creative remedies, not only in discrimination, but in education, 
in health care, and in other important areas, which are so in keep- 
ing with the American tradition; nothing has changed in this coun- 
try except that we now welcome the other side of the aisle in 
moving from the status quo to attempt to find new and better ways 
to bring equal opportunity to all Americans. 

Mr. Hawkins. Mr. Ed Cooke, committee counsel, has a few tech- 
nical questions. • 

Mr. Cooke. Chairman Thomas, my questions are largely techni- 
cal, and I apologize for any redundancy that you might note in 
them. 

For purposes of clarifying the record, will the Commission be uti- 
lizing goals, and time tables and, as appropriate, quotas? Will these 
be sought in conjunction with' title VII enforcement in the future? 

Mr. Thomas: The approach that we normally use for systemic 
nonlitigation settlements, and I don't presume to speak foe general 
counsel or the otl^jpr commissioners, is to have the Commission vote 
on the settlements. The settlements, over the past 2 years, have, to 
my knowUKige, never included quotas but have included goals and 
timetables. 

Mr. Cooke. I understand, would but the Commission in its litiga- 
tion posture, if appropriate, seek formula relief? 

Mr. Thomas. Under the present posture, I believe that that 
would be true. ^ 

Mr. CooKK. Do you antih^pate any changes, and if so, what would 
be the basis for the cbangei3, even if they are your personal views? 

Mr. Thomas. I think after the Commission determines its policy, 
a redetermination of policy would be the only basis for change. In a 
rwent interview, our newest commissioner indicated that, under 
certain circumstances, he believed that goals and timetables were, 
indeed, appropriate and that may be the view of the other commis- 
sioners as well. I did not and have not taken a poll of the commis- 
sioners. 

Mr. Cooke. I understand. What is your personal view with re- 
spect to formula relief? 

Mr. Thomas. I have generally opposed formula relief in cases 
other than class actions where we have a broad class of individuals. 

Mr. CoAKE. In the Weber case^ the Supreme Court approved af- 
firmative action, and it was based in part on statistical require- 
ments, which was intended to establish a hiring quota of specific 
duration. I am talking here about voluntary affirmative action by a 
corporatidn. 

What is your position on the Weber case in light of the pijpblems 
you have qivo.ed with statistics? 

Mr. Thomak. I have not develo|)ed a specific opinion on Weber 
[K»r se. 

Mr. CooKK. You havie no position on Weber? 
*Mr. Thomas. I have not developed a position on Weber. I think I 
could over time, but I think it would be imprudent for me to say 
that I have developed one on Weber when I haven't. 



Mr. ('ooKK. And the Commission, to yoflr knowledge, anticipates 
no further action other than the reviews that you have already 
mentioned Mrith respect to \hat? I am talking about the standpoint 
or directing your general counsel in litigation? 

Mr. Thomas. We have not directed our general counsel at all in 
litigation. 

Mr. CooKK. He is still free to seek fdrmula relief? 
Mr Thomas. Yes. 

Mr. Cooke. You have mentioned several times that you do en- 
dorse victim-specific relief, that is to say relief for identifiable vic- 
tims of' discrimination. With respect to the make-whole relief that 
you would endorse personally, the kind of make-whole relief that 
yoi would endorse for an identified victim of discrimination, and 
with reference to the labor laws which specifically provide, among 
other things, that a corporation can be required to terminate indi- 
viduals if they were hired in conjunction with an unfair practice of 
sonie sort. Do you endorse full make-whole relief for identifiable 
victims of discrimination, and would that include requiring a corpo- 
ration to terminate individuals, if nece88ar>r, to put individuals 
back in their rightful seniority in the corporation? 

Mr. Thomas. I don't know exactly what you are trying to ask, 
but I think that the remedies that we do seek under title VII for 
individuals who have been discriminated against are simply not 
enough. I don't know whether or not title VII can provide for much 
more. But it should be much, much more that is actually provided 
for, and the stronger, the better. 

So I would be for pushing it as far as it can go, and that is what 
we push for at the Commission. 

Mr. Cooke. Am I to assume that then before you endorse whole- 
heartedly the concept of identifiable victims of discrimination, as 
opposed to formula relief, that you will formulate what is meant by 
make-whole relief? 

Mr. TkoMAs. Yes. In fact, I have been saying, and again I would 
like to note parenthetically that what I have said with reapegl^to 
goals and timetables I have said before, and the only difterenc^'ls 
that people are somehow noticing it. I didn't see what the big'de^- 
was about, but with respect to remedies, I have said time and again 
that I felt that if vou really wanted to strengthen title VII, you 
would strengthen the remedial portion of it because it is really in- 
adequate. We will try to do as much of that as possible under the 
present statute. 

Mr. C(K)KK. I won't go. any further on that. 

Mr. Thomas. We have developed a draft in-house of remedies 
that we will be pushing for in the future- -increased remedies, not 
reduced remedies. 

Mr. CooKK. We would like to know what those increased reme- 
dies might be. ^ 

Mr. Thomas. Again, it iS under discussion at the Commission 
level, and we will certainly advise you what they are. 

Mr. Cooke. During hearings we held with the Department of 
I.abor in which you also testified, you will recall one of the criti- 
cismfi that was raised was that the Commission had not formulated 
any availability or utilization analysis of its own against which^the 
Department of Labor utilization analysis could be judged. You indi- 
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cated during thow hearin^H that you thought that the Commission 
would bp undiTtakinK a rt'vifw of that problem and would probably 
be at some point in time formulating regulations to provide guid- 
ance as to the appropriate use of availability and utilization analy- 
sis and that, of course, is consistent with your concern with the use 
or misuse of statistics. , , -r u ^ 

Have you taken any steps in that regard, and if so, what are 

they'^ 

Mr. Thomas. That will be a part of our review. Again, I have in- 
dicated we will be reviewing two concepts of underrepresentation 
and undeiutilization, and we voted this past summer to review 

those concepts. ... . 

Mr Cooke. One final question. What has the Commission done to 
insure that the Department of Justice and the National Endow- 
ment for the Humanities submit their affirmative action plans, and 
are you going to take any further actions on that? 

Mr. Thomas. There isn't anything provided under statute. That 
is, again, we have the responsibility with no enforcement clout. 

Mr. CooKK. Thank you. ^. 

Mr. Hawkins. Well, thank you, Mr. Thomas, for your appear- 
ance before the committee. We appreciate the efforts of your statt 
who have worked with our staff on various occasions and in the 
preparation of this hearing. We look forward to additional hearings 
from time to time with you, and we hope the same degree of coop- 
eration will be extended in the future as has been in the past. 

Mr. Thomas. Thank you, Mr. Chairman. 

Mr. Hawkins. Thank you., r n n \a 

The next witnesses will be a panel consisting of Mr. Barry bold- 
stein, assistant counsel, NAACP Legal Defense and Educational 
Fund; Mr. William Robinson, director of the Lawyers Committee 
for Civil Rights Under Law; and Mr. Richard Seymour, project di- 
rector. Lawyers Committee for Civil Rights Under Law. Will those 
gentlemen please be seated at the table. 

Mr. Goldstein. Mr. Robinson, Mr. Seymour. Is there an addition- 
al witness? 

STATEMENT OF BARRY (;OLI)STEIN. ASSISTANT COUNSEL, 
NAAt'P LEGAL DEFENSE AND EDUCATIONAL FUND 
Mr. GoLDSTKiN. Mr. Seymour is sick today and regrets that he 
will not be able to attend. u ^ • 

Mr Hawkins. We look forward to your testimony, Mr. Uoldstein. 
You have appeared before this committee before, and we certainly 
appreciate the excellent manner in which you have presented your 
previous testimony. We look forward to your testimony this morn- 
ing All of your prepared statement in its entirety will be entered 
into the record at this point. You may deal with it, I assume, in 
terms of the highlights from that testimony, but the testimony 
* itself, the prepared statement, will be printed in the record in its 

**"Mr' Goi.DSTKiN. Thank you very much, Mr. Chairman, and thank 
vou for the invitation to testify before this committee. 
■ As usual, this committee has identified Important civil rights and 
employment issues early in the game. That is critical. 
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liffon* this lotnniittt <• today are fundamental quentions concern- 
ing the standards as enunciated by two landmark decisions, Griggs 
V. Duke Power Co.. and Albemarle Paper Co. v. Moody, and by the 
uniform guidelines and employee selection procedures for deter- 
mining the legality of selection procedures, which disproportionate- 
ly limit the employment opportunities of blacks, women, and other 
minorities. 

The Legal Defense P^und has had long experience with these 
issues. Our former director-counsel. Jack Greenberg, who argued 
the Griggs case is now on the faculty of Columbia Law, and our 
present director-counsel, Julius Chambers, argued Albemarle Paper 
Co ^ 

In the past, we have most often testified about technical issues. 
Today the issues are much broader. The recent pronouncements of 
the Chairman of the EEOC have chaUenged the use of statistics to 
prove discrimination, the applicMiori of the most important Su- 
preme Court opinion on title VII, Griggs, the appropriateness of the 
uniform guidelines and the use of affirmative action. 

Hri(*ny. I would like to comment on the contradiction between 
Mr. Thomas* present comments and the comments which he made 
prior to November and then to go over in some detail what I think 
is the tot il misapplication of fundamental civil rights principles by 
Mr. Thomas. 

Tirst. Mr. Thomas has stated that he has serious reservations 
about the uniform guidelines Ijecause they encourage too much re- 
liance on statistical disparities as evidence of employment discrimi- 
nation. He does not stop there. He goes on to question the Supreme 
Cpurt decision in Griggs, vihich underlines the uniform guictelines 
and much of fair empljoyment law. 

Mr. Williams^; perhaps, as he stated since he is not a lawyer, he 
stated the Grigfk principle very clearly, and I just briefly reiterate 
what he stated, jvhich was abftolutely correct. All it. does is if there 
is a disparity rekilting from aWrticular selection practice is shift 
the burden to the user of that flection practice to come up with 
some business reason which wottjd justifjf the use of a practice 
which disproportionately excludes minorities or women from the 
employment opportunity. That isBll 

The Supreme Court said that Congress directed the thrust of the 
act of the consequences of employment practices, not simpiy the 
motivatioh. More than that, again quoting the Supreme Court, 
Congress has placed on the employer the burden of fihowing that 
• any given requirement must have a manifest relationship tq^ the 
employment in question. 

Last^ the Chairman has called into question the use of affirma- 
tive action as a remedy for employment discrimination, and he did 
projKxse some new remedial approaches. 

Let me just briefly talk about some conflicting interpretations by 
the Chairman to his i .^cent pronouncements, not in order to embar- 
rass the Chairman in any way, but because I think his earlier pro- 
nouncements were so correct and do provide such guidance for this 
committee and the rest of us. 

The Chairman has recently stated that relief should be victim 
specific. In another letter to the Ju.stice Department, which was 
sent in April H)M and is attached to our comments, the Chairman 
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said, writing for hiiiiHcH slKninj,' it just Chairman Thomas, finally 
the (Commission was concerned with the breadth of the Department 
of Justice's position. Because that position would prohibit Court 
sanction to affirmative relief whenever the relief would benefit per- 
sons who were not actual victims of past discriminatory practices. 

The position not only would invalidate the promotional goals at 
issue in tht- Williamfi case, it also would invalidate most other 
Court sanction perspective affirmative action, whether in recruit- ( 
ment, training, or hiring, and regardless of vastly diminished 
impact of these latter remedies on the legitimate expectations of 
innocent, notjminority employees. , , • n 

We then concluded the Commission htis reached diametrically 
opposite conclusions with regard to both the statutory and constitu- 
tional comfwnents of the Department of Justice^ position. The 
C!hairman has now moved from asserting in 1983 that the Commis- 
sion reach diametricallv opposite conclusions with regard to both 
the statutory and constitutional components of the Department pt 
Justice's position with respect to victim-specific relief to asserting 
that KK()(''h next 4 years will be marked by concerted efforts to set 
forth the Reagan administration's position on affirmative action. 

He ai.so went on to say in another letter in January of that year 
that the method by which the Department of Justice reached this 
conclusion that affirmative action, as we have known for over 15 
years was illegal and unconstitutional, was, to quote the Chair- 
man. '"This unilateral action by the Department of Justice is de- 

''^One other point on that matter. In comments to the media, the 
Chairman has said that in the last 3 or 4 years there has been a 
disjointed approach, which is certainly true, between the Justice 
Department and the EEOC. He attributes this, again, in the media 
to the failure of the Commissioners to take a more active role in 
the 




tening'th\rmornlngriTon understand that statement at all, be- 
cause I thought I heard the Chairman say that the last several 
years there have been no settlements with quotas in it. 

In any case, it is clear that Chairman Thomas clearly reviewed 
natiojiwide settlements,-{juch as the one involving General Motors 
Corp. and the UAW wMch provided for very exolicit goals and 
timetables, such as providing that 15 percepi of those chosen for 
apprenticeship openings will be minority >flnd 12 percent will be 

women. . . , u • 

Let nu' turn to the major substance of my remarks, which is a 
review of the Chairman's comments and what they pohend for the 
enforcement of fair employment law. 

P'irst, I don't think the Chairman can just state \his personal 
views on the front page, which will be covered on the front page of 
the N«iW York Times, and ^'^e most important position in that 
paper or in the trade press, and expect that people will interpret It 
ust a.s his personal views. The Chairman is in the most critical 
role in the Federal (Jovernment for enforcing and establishing and 
educ^iting people about the fair employment law, under Executive 
Order ;U(H17. 
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KKOC is to define and net the fair employment policy in this gov- 
ernment. Title Vll provides that the Chairman shall be responsible 
for the administrative operations of the Commission. When the 
Chairman of the EEOC speaks, people in business and en^ployee re- 
lations listen. Accordingly, the broad statements of the Chairman 
received prominent national and trade coverage. T^e statements by 
the Chairman that major and important principles for establishing 
liability, for example statistics* guidelines and the Griggs standard 
are suspect or have been over-applied is a message which will not 
encourage vigorous eftbrts by employers and unions to self-examine 
and self-evaluate their employment practices and to endeavor to 
eliminate, as far as possible, the last vestiges of employment dis- 
crimination in our country. 

Also, the public statements by the Chairman may affect hun- 
dreds of administrative and judicial proceedings being handled by 
the EEOC. I wondervhow the lawyers who have spent more than a 
year in Chicago on the Sears case feel about reading in the press 
their boss' comments about their extensive efforts, just from a 
n^al point of view, how does that affect people who are devoting 
thw professional careers to following what are, as the Chairman 
admits, the established written procedures of the Commission. 

i believe the Chairman suggested that he may be subpoenaed to 
testify in the Smrs case. The company has, in fact, filed a motion 
to ask the judge to issue just such a subpoena, and we have at- 
tached that to our materials. 

liCt ine turn to the substance of Mr. Thomas' remarks. He has 
criticized the uniform guidelines because they encourage too much 
reliance of statistical evidence of employment discrimination. He 
thpn says that the Griggs rule, which buttresses the principle of 
the guidelines, has been oveV-extended and over-applied. These 
statements show a failure to understand basic title VII law of the 
public policy in forming that law. 

As ,Mr. Williams stated, all that Griggs says is that when there is 
a disproportionate effect of a selecfion procedure on minorities oi 
women, the company has to come forward with some justification, 
some rationale, for using that selection procedure for tne very good 
reason which Congress stated in 1972 over and over again; in fact, 
this committee was elo<^uent in stating the reason. 

If a barrier is an artificial one, one that is not related to job per- 
formarice and it contains the past patterns of discrimination in our 
country, why have it? The iw is going to ban it. It is as simple as 
that. 

How can that rule ever cause statistics to be overused? It is a sta- 
ti.stical rule In the first instance. The first thing you have to do is 
to look at wh« her or not a selection procedure has a disproportion- 
ate impact on a group of people. 

It is, by definition, statistically based. It doesn't mean, as Mr. 
Thomas seems to indicate, that the statistics alone would prove the. 
legality. All it does is create a burden for the company to come for- 
ward and justify it with some business reason. Tnat is all it does, 
by definition, it is a statistical rule. It doesn't make any sense to 
say that the (ihggs rule or the testing guidelines require an over- 
use or have led to an overuse of statistics. It is an impossibility. 
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1 havt» included in my tPHtiniony. which I will not read, the very 
stroiiK'Htatenients of this committee and the Senate Committee 
which set forth the justification of the Ori\s rule and the specific 
incorporation and approval of the Griggs principle by the Congress. 

What I am saying is not new. It has been said by this committee 
more than 12 years ago. The Griggs rule has not been affected one 
iotaNby any Supreme Court decision. I don't want to sound too 
strongTl^ this, but there is no basis whatsoever for saying that any 
Supreme Court decision has modified Griggs-, which is what the 
Chairman said. -sf ^, . r . 

Whether or not that is true, the fact that the Chairman of the 
KKOC goes out and says that recent Supreme Court decisions have 
modified Griggs is going to be interpreted by those in the business v 
community and others that somehow this Commission is going to 
back off the strong enforcement of the Griggs principle. 

Mr. Hawkins. If I may interrupt, the EEOC Chairman indicated 
his change of that statement on the Stotts decision. Would you 
elaborate on that as to whether or not that, in effect, changed 
Griggs or had any effect on Griggs? 

Mr. (fOLDSTKJN. Yes, Mr. Chairman. 

The opinion in Stotts has nothing to <Jo with Griggs. The Griggs 
opinion, for one. is not even mentioned by the Supreme Court in 
Stotts. The issue in Griggs was whether a certain pattern of con- 
duct constituted a violation of title VII, where there was no shoyv- 
ing of any intent to discriminate. 

Stotts concerned a- courts power to modify a consent decree in 
order to requirp a city to retain in a layoff situation junior black 
employees while dismissing white employees where there had been 
no proof of a violation of the law or showing that any blacks were 
victims of discrimination. 

Griggs involved a violation case. Stotts involved a consent decree 
and a modification of the consent decree. There was nothing about 
what constitutes an illegal discriminatory action under title VII in 
Stotts. It just in the opinion has nothing to do with it. 

I was g')ing to count up the nnmber of times the Supreme Court 
has reaffirmed the Griggs principle since 1971. I stopped at 10. It 
just goes on and on. In almost every em^iloyment case, they reaf- 
firmed the principle in Griggs. In fact, in 1977, the Supreme Court 
sihfl the (-ourt has repeatredly. held that a prima facie title VII vio- 
lation may be stand-by policies that are neutral on their face and 
in intent, but that nevertheless discriminate, in effect, against a 
particular group. , . , . . , 

Well, how do you measure effect? You look at the statistical con- 
se(|uences. Then you go to the justification. There is no basis what- 
soever fw the chairman's statement that Stotts or any other case 
modified Ti>/^'^'.s'. 

The chairman's misunderstanding, and again it is not a dry exer- 
nsv of trying to correct somebody's misinterpretation of the law, 
but thijt ni:iny more people understand or think they understand 
wh.'it iTTiplovment law means by reading the chairman's state- 
nu^nts in the media than they do by going to the U.S. reports and 
reading Griggs, That is what is so critical, including employers and 
unions. 
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The chairman H misundorHtanding ofV^e U8e of statistics and the 
application oi' (in^s Ih woII illustrated by two examples, which he 
provided reporters. The first one was raised by the committee, the 
use of all blacks on the Georgetown basketball team. Now\ that is 
really ridieulous. 

ObViously, John ^Thompson or any other *baAetball coach can 
easily reply that the ability to run, jump and shoot is job r«latea to 
playing basketball. It is a phony issue. There is no reported deci- 
sion anywhere that would plummet to that depth of analysis, that 
would equate having an all-black basketball team at Georgetown 
with discrimination. It is just impossible. 

What would be a more apt example is what happens if John 
Thompson decided to give a written test to the students of George- 
town to determine who would be the best basketball players. It 
would be related to basketball. You could ask what a back-tour 

f)lace is, give and go. What the lO-second violation is, 3-second vio* 
ation, all the things you need to know. I don*t know how many 
blacks would get on the team. It probably wouldn't be all black. 
Mr. Hawkins. You may end up with girls. 
Mr; (k)M)HTKiN. That is certainly a possibility. 
That is a more realistic example, because we have tests that 
measure u person*s ability to understand literature, English at a 
very high level, that are given to prospective applicants to be car- 
penters* to be police officers. 

Now» certainly some level of English is r led for those jobs, but 
to use that as a sole criterion, as man> ^iHployers have used in 
many examples, as all of you are well aware, is something that dis- 
criminates, builds upon prior discrimination and is not job related. 
^ Now, let me turn to the other example, and this example has two 
parts: first, to the hypocritical part. He says you get people, and I 
mean, who are the people? The chairman asked Mr. Thomas on 
many occasions, who are the people who are using these interpreta- 
tions? All we get in the media is people. 

I am sure you could find people who say some of these absurd 
things. You get people now saying if you don't have a certain 
number of women or blacks on the job, then you are guilty of dis- 
crimination. For example, if it is an engineering job and you don't 
have a certain number of blacks, because few blacks have engineer- 
ing degrees, there are people who want to ask if you need an engi- 
nocTing degree, that is going too far. 

Once again, the chairman dreates a strawperson argument which 
has nothing Uf do with reality! You can search through. the 35 of 36 
volumes of reported employmi^nt decisions, the thousands of cases, 
and you will not see one case where there is any decision that engi- 
ruMTinK qualifications for an engineering position are illegal or dis- 
ci i minatory because there are fewer black engineers proportionate- 
ly than there are blacks in the general population. ^ 

But perhaps what is even worse than these statements and ek- 
amples is that Chairman Thomas misstates the Griggs opinion in a 
fundamental way. which gives a real misapplication of the decision 
to the public. 

The chairman informed a Washington Post reporter that in 
(iriggs. ^the company vvas '^asking that workers have a high school 
diploma to di^ ditches.*' Of courjie, the import of this in Griggs waB 




42 



80 absurd bt'cauH«' ihvt o wvrv these low-skilled jobs that they were 
usitiK a hiBh school diploma lor and it isn't so absurd if you move 
up on the job ladder. The fact of the matter is that Duke Power Co. 
never required people who dug ditches or any other manual labor 
to have a high school education diploma. Those jobs were m the 
Labor Department. That was the department in which b acks were 
in. They hired blacks to dig ditches. They hired people without 
high school education diplomas to dig ditches. _ 

There were six other departments at the Dan River Power Sta- 
tion of Duke Power and they included maintenance with machin- 
ists* electricians, mechanics, tests in laboratories where there were 
lab technicians, power stations where there were controller opera- 
tors and other machine operators. Those were the jobs in which a 
high school diploma was required and for which the bupreme 
(^ourt unanimously struck down. Those are not simple manual jobs. 
*hose are jobs for which one can make some argument that maybe 
a high school educUtipn requirement is required. However, what 
the Supreme Court said was that the burden is on the company to 
prove that, to establish that with some factual basis. 

U't me turn to the last aspect of the Chairman s comments 
which concern remedy and unlawful discrimination and how one 
establishes discrimination. , 

Let me say to Chairman Thomas* credit, he indicates that there 
would be a need to develop new remeilial approaches »f race^on- 
scious affirmative action ends or is substantially reduced. While he 
does not so state. Chairman Thomas may have reached this conclu- 
sion because of evidence that affirmative action has, during the 
brief period when it has been in effect, raised the overall employ- 
ment position of minorities and women. And I think there is an ex- 
tensive study by a Professor Leonard which shows that. He has 
done another study which shows that affirmative action, the en- 
forcement of employment laws, is not in any way reduced or does 
not in any way reduce the productivity of the work force contrary 
to certain slurs made by people in the administrat.on 

1 would also just point out in a practical way, and I know you all 
a're very familiar with big cities in this country and the dramatic 
change in the racial composition of the police forces in our cities, 
there has probably been no area of employment where affirmative 
action has been more used than with respect to poiice departments. 

From 1!)7() to 197U, we saw a dramatic increase in the number ol 
black police officers in the country. It almost doubled from ^d.OOU 
t;> 4.'i.(M)(>; from (i.H percent of the police force to over 9 percent. 
And let me e ly that I think that is a direct benefit for all Ameri- 
cans, black and white, that we now have police forces in our coun- 
try that more mirror the population that they are to serve. 

Let me turn to a couple of practical remarks regarding aftirma- 
tive action. The Chairman has alluded to all of the opinions and 
the legislative history supporting affirmative action. We have pre- 
s«'ntt'cr testimony in the past documenting some of that. I will not 

Let'ine^^UHt talk, as Chairman Thomas did, about some practical 

'^"when Chairman Thomas criticized in very strong terms the Jus- 
tice Department for taking the position that only victim-specific 
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remedies 'can In- uhccK he Haid it would undercut EEOC's existing 
settlements and future settlements. He was right. No question 
about it. , v 

The standard that only proven victims of discrimination can re- 
ceive a remedy would seriously undermine settlement and volun-^ 
tary compliance. Every settlement that I am familiar with, and not 
just in the fair employment field, but in business litigation, the de- 
fendant always insists that in the settlement is a declaration that 
the defendant is innocent of any law-breaking. That couldn't work 
to settle a case if you can only give a remedy to a proven victim of 
discrimination. Then what do you do? You nave to prove who was 
the victim of discrimination. If you do that, what is there to settle? 
The liability issue has to be settled. So you prove it. . 

Now, once you havie pro'. ed it and somebody is an identifiable 
victim of discrimination, what is there*, to settle on the remedy? If 
you are entitled to $50,000 of back pay, are vou going to settle for 
$20,000 of back pay at that point? You might before liability be- 
cause you could always lose. So it would undercut settlement. 

The last point that I would like to discuss on remedy, and it was 
one that was raised by Mr. Gunderson, is if this adnflinistration and 
individuals like Mr. Thomas are serious atoiif trying to enforce the 
^ fair employment laws through focusing entirely on victim-specific 
remedies— I would give credit and some credence to that statement 
if the administration eame forward with a bill that would provide 
for extensive victim-specific remedies in place of prospective reme- 
dies. 

There was a compromise in Congress, as the Chairman well 
Jmows. over how much prospective relief to put in and how much 
remedial relief for individuals. It has worked in some wavs to the 
advantage of white workers. You have an identifiable victim of dis- 
crimination. You know that a black person has lost a job because of 
discrimination. For every identifiable victim oi discrimination, 
there is an identifiable beneficiary of discrimination. You identify 
that. Now, what happens? Does the black get the job? No. The 
white continues to work in the job and continues to reap the bene- 
fits of discrimination because the courts have said that we are 
going to take into account the interests of the white workers and 
we are not going to bump them fron\ the job position. ' 

Well, if you believe in victim-specific relief totally, then you 
should have bumping as Mr. Cooke suggested correctly is what is 
done in the labor law. Where is the administration bill coming for- 
ward with a proposal to bump white workers who have benefited 
from discrimination? 

Ah Mr. Gunderson said, there is little monetary remedy for indi- 
vidual in title VII. You have a 2-year back pay period. You are not 
entitled to pain and suffering and humiliation damages; the type 
that you get in an ordinary tort or contract case. You are riot enti- 
tled to treble damages; the type of remedy yo^ get in a business 
case. Where is the administration coming forward with a bill to put 
in compensatory punitive damages and treble damages? If that is 
done* then I might argue that I think it is a wrong-headed ap- 
proach to dealing with the systemic practices of discrimination in 
this country and I would* but at least I could credit their good faith 
in waiting to deal with the problems of civil rights. 
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In conclunion, lot n\v sav. and it is outlined further in the conclu- 
sion of our statement, that at the time of the GrigUfi case, two 
noted Republican civil servants. Solicitor General Griswald and 
then-C^hairman of the EEOC, Bill Brown, were strong supporters of 
the (tri^H principle and made statements in* the public^ that sup- 
mrted it. They were leaders l.)r civil rights. ^ ^ . 

Let me conclude by saying that I hope the example of Mr. Gris- 
wald and Mr. Brown will be followed by Chairman Thomas and I 
have to say that I have some hope for that because in other mat- 
ters which we have discussed with Mr. Thomas during the first 
Reagan administration, he has shown a willingness to lisfen ano to 
consider opposing views. I hope he does that once again and recon- 
siders the statements which he has made in the press. 

Thank you. ^ ,, i 

[Prepared statement of Barry Goldstein follows:] 

Prepared Statkmknt of Barry Goldstein. Assihtant Counsel, NAACP Legal 
Defbnse and Educational Fund, Inc. 

Mr Chairman and Members of the Committee: 

introduction 

Thank you for the invitation to testify before you on important questions of civil 
riuhtH policy which have be<?n recently raised. My name is Barry Goldstem, and F 
arn an aHHintanl counjw^I to the NAACP Ugal Defense and Educational Fund, Inc.. 
in itH WashinKton. D.C. ofTice. Before this Committpe are the fundamental questions 
concerning the standards, as enunciated in the Supreme Court dwisions in Gng^ v. 
IJuke Psjwer Co . 4»l U S 424 i UlTlJ, o^nA Albemarle Paper Ca y. Moody. 422 VS, 405 
(IMToi and detailed in the Uniform Guidelines on Employee Selection Procedures, 
2*) CFR § 1«07 et seq. (197S), for determining the legality of selection procedure 
which disproportionately limit the employment opportunities of blacks, other mi- 
norities and women. The LDF has had long experience with these issues. For exam- 
ple. Jack Greenberg, the former director counsel of LDF. who moved to the Colum- 
bia Law faculty in July 1984, argued Griggs and Julius Chambers, the current direc- 
tor counsel, argued Albemarle Paper Company. In general LDF lawyers in conjunc- 
tion with cooperating attorneys in private practice around the countrv have litigat- 
ed hundreds df fair employment cases including many of the fair employment cases 
which have been litigated in the Supreme Court.' . u r r^««Sf 

In the past LDF staff members have most frequentl); testified l^fore this tommit- 
tee and the Subcommittee on Efgioyment Opportunities regarding specific issues 
which were often of a technical flfture. However, recent pronouncements from the 
EEOC. in conjunction with statements from others in the Administration, have 
questioned the Wic principles of fair employment law. It is a real service that the 
Committee has scheduled this hearing in order to focus on these critical issues early 
in the prcKV-iH What are the issues? In a series of pronouncements the Chairman ot 
the KK(K* ha*i challenged the use of statistics to prove discrimination, the applica- 
tion of t^e most important Supreme Court opinion, Griggs, interpreting the fair em- 
ployment law, the appropriateness of the Uniform Guidelines on Employee Selec- 
tion Procedures, and the use of affirmative action. In section A we describe these 
rirent pronouncements of th * Chairman which question and appear to repudiate, at 
|*.a.st to sonu» df^'rets fundamental principles of fair employment law. In section H 
wr (M.rif ri.^t the ixwitiotis taken by the Chairman after the November election with 
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' Phillips V SUirtm \fanettr Corp., 4IM) U.S. .•')49 UHiU; OriggH v. Duke f , . . _ 

M'tTl. \frl),mm'll ihu^hui Corp. v Ort^en. 411 U.S. TinJ (lUTH): Johrwon v. RailuHxv Exortna 
Ur/ir; \I\ r S r.4 MUT.V. Alhermarte Paper Co. v. Afrxxiv. m U.S. 405 iimn Franh v. 
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V livrnanl V^l L* S Ml) il<)Mli; Amenvan T^hi.^m Cn. v. Patterson, 4i)h U.S. IM FuJlman' 
Sta^lan^^ Suint. -m US. m (11)H2; Uiited States v Aike,uH, tl.S 711 nm^ ^Wtghters 
hn nl (ninn Sn I^^i V Stntts. Ml L VA. M mnmK Crxi/vr V. Federal Reserve Bank. HI L. Ed. 
Tl' HM. Vft), V (hunts Hd nf Echratinn, No. Ha-im>0. .^M USLW mi .argued Oct. 2!). 1984); 
Artdf^rs,*n V Cits /»/7<F.wmrr No s:M<ij:>. y,\ t?SJ.W mrgued iVcember «. 19s4j. 
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Home of the contrary iHwitionH takon by the Chairman and the EECK! prior to the 
election. Finally, irbw^ctiort V w<» evaluate the subatance and merit of the Chair- 
mans recent statements. In general, the statements seriously misstate the princi- 
ples and the application of employment law' in a manner which, while we do not 
contend that this was the Chairman's purpose, will serve to provide ammunition for 
those who want to reduce substantially the reach and effectiveness of the fair em- 
ployment laws. Furthermore, as we shall show, the alternatives proposed by the 
Chairman are not practical It is pur hope that the Chairman, who in the past has 
shown a willinKness to change or fkrcommodate his positions in the interests Of civil 
rights enforcement, will reconsider his rfcent pronouncements. 

A. RKCKNT POSITIONS 8TATKD BY TH8 CHARIMAN Of THK EEOC 

I According to the New York Times. Clarence Thomas had said that he had 'se- 
rious reservation' "about the existing Uniform Guidelines of Employee Selection 
Procedures (Guidelines) "because they encouraged too much reliance on statistical 
disparities as evidence of employni,ent discrimination/* ''Changes Weighed in Feder- 
al Rules on Discrimination.'* N.Y. Tintes (Dec. 3. 1984) at A* 1 (Attachment A). 
Chairmand Thomas amplified his comments by two examples, one apocryphal and 
one case-specific: 

a. The Chairman gave the following examples: ''tf a predominantly white college. 
Huch as Georgetown University, has a black basketball team, you can't automatical- 
ly assume that there was discrimination against whites." Id. 

h Thomiis also stated that a case filed oy the Commission is 1^79 agiainst Sears, 
Koebuck & Company, which has been in trial since September, ^'relies almost exclu- 
sively on statistics*' to show discrimination against women. Id. 

2. Accordingly, Thomas states that while **he did not flatly oppose all use'pf statis- 
tical evidence ^ . there should be less reliance on statistics and more use o( other 
forms of evidence based on actual conduct, such as oral testimony from witif^Mses 
telling what happened to me ... a company's statements of hiring policy or height 
and weight requirements that excluded women." Id. \ . 

II In the Chairman*s view. The Uniform Guidelines op Employee Selection Proce-\ 
dures encourage "too much reliance on statistical disparities as evidence of employ- 
ment discfiminatioCi'* and that ''the review of the guidelines was ** 'the No. 1 item 
on my agenda.' *' The EEOC has already '^ted to institute a review of the Guide- 
lines. On October 22. 1984. the EEOC anrounced in the Federal Register that "ftlhe j 
Commission has recently voted to review [the Guidelines] in its entirely;" 49 Fed, / 
Reg. 42205. An internal EEOC document indicated at least on the staff level the/ 
broad outline of issues which are proposed for review. (Attachment B). 

4. Not only does the Chairman question the Guidelines but also he questioiifl the 
application of the Supreme Court's omnion which established the judicial basis for 
use of the Guidelines. In Orig^, the Supreme Court stated that, "the Eattal Employ- 
ment Opportunity Commission, having enforcement responsibility, bjBli isflued guide- 
lines interpreting §70«3(h) to permit only the ude of Job-related tests. The adminis- 
trative interpretation of the Act by the mforcing agency is entitled -to great defer- 
ence." (Footnote omitted), 401 U.S, at 488-34. The obligation of an employer to use 
only job-related selection procedures only applies where the procedure disqualifies a 
diHprofwrtionute number of blacks or members of' other protected groups. See 
(in^H, ml U.S. at 429.=' The Court determined th^t "^'Congress directed the thrust of 

, ■■ /' 

'The original Ouidelines were issued by the £EO£f on August 24, 1966. The Guidelines were 
reprinted In CCH Employment Practices Guide para. 16,904. These Guidelines were introduced 
into evidence in Orit^gn as plaintiffs* exhibit 33. They are located in the appendix filed before the 
.Suf)ri*nie CouH AoMmdix ut 1296-1366. The Secretary of Labor applied the standard established 
in thi> KKCX' (tuidelmen with respect to the employment practices of Federal contractors under 
Kxecutive Order 1 124«. see. 33 Fed. Reg. 14392 (1968). The bBOC Issued an expaned set of Guide- 
lineH on AuKUNt 1. 1970. 35 Fed. Reg. \Zm (August 1. 1970). "^Very similar guidelines (were) 
\mnv6 bv the Secretary of Labor for the use of federal contractors. Aibemarie Paper Company 
V \ffftMl\. 422 U.S. 40'). 431 n.29 11975). The Court, once again stated that the Ouidelines, on this 
(KTHffion the 1970 Guidelines, were "'entitled to great difference.*'! Albemarle Paper Co^ v. 
,\fiMKi\. 422 U S at 431. quoting. OrtgM v. Duke Power Co.. nuprn. In 1976 the EEOC republished 
\Xh VM (;uidelin(*s 41 Fed Reg 51(^4 (Nov. 24. 1976). The EEOC reoubiished the 1970 Guide- 
ImeH b<HauH#» three* other F4»deral agencies. Department of Justice, Department of Labor, and 
the Civil Service (^oniVtiission. had publish^ another set of Ouidelines, which we called the Fed- 
eral Executive Agency Ouidelines. 41 Fed Reg. 51734 (Nov. 23. 1976). After an extensive com- 
ment perifxl. which included a full day of hearmgs on April 10. 197H. the Government adopted a 
uniform 8t»t of KuidelineH. The Uniform Ouidelines on Employee Selection Procedures were pub- 
lished oh AuguHt 25. 1!)7H. 4« Fed. Reg. 38290. 
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the Act to thf conHiHjiionri'H of i»niploynu»nt practicen, not simply the motivation. 
Mure than thut. (V>nKreHH Uim plna^i on thf* employer the burden of showing that 
any Kiven requirement munt have a manifest relationship to the employment in 
question.** (Emphasis in original) 401 U.S. at 4'V2. The basic principle Underlying the 
(fUidelines is the Griggs standard* that where a selection procedure adversely affects 
the opportunities of blacks, other minorities* or women, then the employer has the 
burden to show that the selection procedure is Job-related. 'See Uniform Guidelines, 
Hi-ction :i. 29 CVR § WYJM 

Chhirman Thomas told a reporter for the New York Times that "recent decisions " 
of the Supreme Court may have 'drawn into question' landmark rulings in cases 
such as Grigga v. Diike Power Company, decided in 1971/* See Attachment A. Subse- 
quently, the Chairman told a reporter fpr Washington Post that the Supreme Court 
opinion in Firefighters IakqI Union No. 1784 v. Stotts, 81 L. Ed. 2d 488 (198^4), "modi- 
fied (Jriggs.** EEOC Chief Cites Abuse of Racial Bias Criteria/* Washington Post (De- 
cember 4, 19K4) at A-IH lAttachment C). Chairman Thomas stated that he did not 
mea!i that (iriggs **is bad law** but that Griggs '*has been overexten'-f^Kl and over- 
upplied/' He gave the following example: "You got people now saying u you don't 
have a certain number of Women or blacks on the lob then you are guilty of dis- 
criminating ... if it*8 an engineering Job and you don*t have a certain number of 
blacks because few blacks have engineering d^^rees -there are people virho want to 
ask if yoa . . . need an engineering degree. . . . Tnat*s going too far.** Id. 

r> Also Chairman Thomas has recently indicated that the EEOC will take a differ 
ent direction on remedy. Mr. ThQmas has stated that "relief should be victim specif- 
ic and that 'affirmative action' should consist of outreach efforts rather than nu» 
merical goals and timetables.** Daily Labor Report (DLR) No. 227 at A*-6 (November 
I."). 1!)H4) (Attachment D). Pursuant to this approach the Commission voted to review 
the longstanding requirement that Federal Government agencies submit numerical 
goals and timetables as part of a multi-year affirmative action program. He further 
indicated that "this approach of reexamining the necessity of goals and timetables 
is likely to be extended to the private sector soon.** Id. 

fi. Thomas stated that the Commission "will be looking at new remedial approach- 
es." " 'We* re talking about things we can monitor .... Like taking action against 
thofie who were rc*sponsible. We*re going to start pushing in court for remedies 
against those individuals. For example* remove the head of the personnel office. 
Bring in new people. Actual changes. ** Id. 

B. CONFUrr BRTWKKN RECENT STATEMENTS OP CHAIRMAN THoMAS AND THE POSITIONS 
or THK Kmc AND THE STATEMENTS OE CHAIRMAN THOMAS PRIOR TO NOVEMBER 1984 

The Chairman has recently stated that "relief should be victim specific.** See sec* 
tion A.o. On April 5. 1983, Chairman Thomas wrote a four-page letter to Attorney 
Creneral William French Smith which strongly criticized the Justice Departments 
brief in Williams v. City of New Orleans (6th Cir. No. 82-3435). Chairman Thomas 
criticized the "breadth of the Department of Justice*s position** under both Title VII 
and the Constitution. (Attachment E). The letter forcefully states the EEOC position 
opposing «ie Justice Department's "victim*8pecific** approach. 

"Upcm learning of the Department of Justice's position in the Williams case, the 
Kqutil Employment Opportunity Commission became very concerned about the seri- 
ouH impiU't that position would have, if adopted, both on Commission policy and on 
caH(*H in which the Commission is la party. For example, if the Department of Jus- 
tice's position were to become law, it might well invalidate inumerable conciliation 
ugre<*ments, consent decrees, and abjudicated decrees to which the Commission is a 
partv, as well as the Commission's own published guidelines regarding appropriate 
aftlrmativ*- action under Title VII (29 C.P.R. Part 1608 (1982)). Similarly, that poii- 
(ion also would affect the Commission's current efforts to obtain affirmative action 
n^tTH'dieH in (Handing conciliations and litigation. Finally, the Commission was con^ 
oerned with the breadth of the Department of Justice's posititfirBecause that posi- 
tion would prohibit court-sanctioned affirmative relief whenever the relief would 
bfnefit persons who were not actual victims of past discriminatory practices, the po- 
sition not only would invalidate the promotion goals at issue in the Williams case, it 
al.^M W(aild invalidate most other court-sanctioned prospective affirmative action— 
wh<»(hrr in recruitment, training, or hiring, and regardless of the vastly diminished 



' In othiT Wfirds. th*» emplov€»r muHt show that thi» um* of thf aolettion procedure will result in 
f h«' Hi'hM'tion of ♦•mpli>yi'*»s who arc* Mter able to do the job than tht* employees who would be 
-.♦MfM't»»d in thi» jibHt'nrr of th*» proc'tKlurf 
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impact of thefie latt4*r rwinedic* on the legitimate expectations of innocent nonmi- 
nority employees. ^ 

• For these reasons, the Commission undertook its own review of the.posPtfon pro- 
posed by the Department of Justice in WilliamH, As I indjfcated above, the Commis- 
sion reached diametrically opposite conclusions with regard to both the statutory 
and constitutional components of the Department of Justice's positions.** 

The Chairman has now moved from asserting in 1983 that **the Commission 
reached diametrically opposite coriclusionlB with regard to both ihe statutory and 
constitutional components of the Department of Justice's position' to asserting that 
'*EEOC*8 next four years will be marked by concerted efforts to set forth the Reagan 
Administrative*s position on affirmative action. . . /' ,DLR No. 221, supra (Attach- 

"^1?^ understandable that, as a<general matter. Chairman Thomas would want the 
Administration to speak with one voice on such an important matter as affirmative 
action However, in another letter to Attorney Ger^iral Smith, dated March 21, 
19h;{, Mr. Thomas stated that "(blecause of the importance of these issues (concern- 
ing affirmative action) to the Commission *s activities, and because Of the Commis- 
sion's difference with the Civil Rights Division on these issues, the Commission de- 
termined that it should make its views known to the Fifth Circuit by participating 
as amicus curiae in the Williams case. Although the Commission's position in this 
regard unfortunately will result in a public difference of opinion between the Civil 
Rights Division and the EEOC, I do believe that considerable public benefit will 
result for squarely jointing these important legal issues for consideration by the 
Fifth Circuit" <AtUichmentF).^ ^ , . . „ ^ ^ . . . ^ 

The Chairman apparently implied to the Daily Labor Report that the disjointed 
approach" towards affirmative action, with EEOC supporting race-conscioMs reme- 
dies where necessary and, the Justice Department opposing all such efforts, was due 
to the failure of the Commissioners to take a more active role in policy develop- 
ment and day-toKlay activities." He told the reporter "I don*t appreciate reading in 
thfe* paper the (EEOC) agreed to some settlement with quotas in it.** (Attachment A). 
As the strong letters from Chairman Thomas to the Attorney General demonstrate, 
the EEOC s fight to resist the anti-affirmative action policy of the Justice Depart- 
ment was directed at the Commission not the staff* level. 

Moreover, the most wide-ranging conciliation agreement entered into by the 
EEOC during Chairman Thbnuw* tenure was between the EEOC and General 
Motors Corporation and the United Automobile, Aerospace, and Agricultureal Im- 
plement Workers of American. The agreement which was entered in the Fall 1983 
provided for explicit race^onscious and sex-conscious remedies. For example, the 
agreement provides that "f^lhe Corporation and the Union shall make good faith ef- 
forts to assure that in each reporting period during the term of the Agreement, Mi- 
norities are at least 15.5% of those chosen for apprenticeship openings and women 
are at least 12.0% . . ." Of course. Chairman Thomas was aware of this concilia- 
tion agreement which covered tens of thousands of workers. 

Finally, as Chairman Thomas indicates in his 1983 letter to the Attorney General, 
the EEOC policy regarding affirmative action was codified and remains codified in 
the EEOC Affirmative Active Guidelines. 29 CFR § 1608. The Guidelines provide 
that "the action taken pursuant to an affirmative action plan or program must be 
reasonablf in relating to the problems disclosed by the self analysis [of employment 
practices]. Such reasonable action may Include goals and timetables or other, appro- 
priate *mpJoyment tools which recognize the race, sex, or national origin of appli- 
cants or employers/' (29 CFR § 1608.4(0). If an EEOC employee entered into or nego- 
tiated a race-conscious affirmative action agreement the employee was merely Tol- 
lowinK the published policy of the EEOC. 



*Not only did the Commisaloners find the substance of the Justice Di^partments position on 
HfTirmative action objectionable, but also they fmind the process for reachinf? the decision objec- 
tionable A letter to Attorney General Smith dated January 26, 1983, and si^n^ by each of the 
<V)mmifiBion«»rM, provided bh foIlG*B: "Without commenting on the merit* of the position [on af- 
firmative action 1. we feel that the Department's attempt to initiate a m^or and. ^s it turned out, 
ni*WHworthy chanKe in the government*H C!ivil Rights policy. Without even consulting the Equal 
Kmployment Opportunity Commission, constitutes not only a sharp departure form ac^^ptable 
stjifidardrt of inter'atfency protocol but was an action taken in derogation of this agency's sttftn- 
?n?rdeH^Knation as the chief interpreter of Title Vll of the Civil Right* Am af imn. aft amended. 

Every member of the rommissinn find. thi» unilateral action by the Department of Justice 
deplorable ' * Attachment W 
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V ANAI.YHIM OK IIIK MK« fcN T rcWITIONH HTATKI) BY THK CHAIRMAN OK THK KKOC 

/ (>rvrnvtif\ The Chairnuin ol th<» KK(XI huH a cTitical role in lormulatinK the 
enforcenwnt pohcy lor the lair employment lawn of the Federal (tovernment and for 
insuring the important public policy purposes of the laws. 'The language of Title 
Vn make« plain the purpose of Congress to assure equality of employment opportu- 
nities and to eliminate those discriminatory practices and devices which have fos- 
tered racially strapfied job environments to the disadvantagejbf minority citizens.** 
Milkmnell Dfm^lUti Corp. v. (freen. 411 U.S. 792. 800 iVmi furauant to Executive 
Order lliOfn "(l|he»,l«kiual Kmployment Opportunity Commissi! »n shall pifdvide lead- 
ership and t'oordiwUion to the efforts of [the Federal Gover iment) to if^nforce all 
Federal sHitutes. F^^ecutive orders, regulations, and policies which requirer^qual em- 
ployment opportun Sty Title VII provides that "Ulhe Chairman shall be respon- 
sible* on behalf of the Commission for the administrative operations of the Commis- 
, nion . . " Section wr^al 42 U.S.C § 2000e-4(a). 

Accordingly, the ||)road statements of the Chairman which received projninent cov- 
erage by the national and trade media, see section A, are critically irhp6rtant. The 
statements of the ('hairman are closely watched by the business community and 
others ,whv must iH»spond to the federal fair employment policy. Whether the public 
believes that the KE(X' and the Federal Oovernment is enforcing the law vigorously 
is probably as imp*>rtant as the actual enforcement. Accordingly, when the Chair- 
man publicly indicates that m^or and important principles for establishing liabil- 
ity ~;.;r example, statistics. Guidelines, and the Griggs standard— are sUspect or 
hay»'lH'en "overapplied." the message is not one which will encourage vigorous ef- 
fortV. by efuployers and unions to self-examine and to self-evaluate their employ- 
ment practices and to endeavor to eliminate, so far as possible, the last vestiges of 
an u\ifortunate and ignominious page in this country's history. Albemarle Phper Co, 
V. A/fVx/v, 422 t'S at 41H. quoting, United States v. N,L Industries. Inc. 479 F.2d 
:{rriMHth Cir 1!»7:{J. 

It iii not just employers and unions who are influenced by the general positions of 
the KHJCKV Courts understand and apprt»ciate the role of the EEOC. In 198^, the 
Sixth^'ircuit approv(*d the use of a race-corn -jious affirmative action program for 
promotion of police officers. The City of Detroit had voluntarily instituted t^e plan. 
lirattofl V. City of Detroit, 704 F.2d .H7H iBth Cir.l. After the decision, the Justfee De- 
pfirtment moved to intervene in order to argue that the appeal should be reth^ar^ by 
te entir^ Court and that ihe affirmative action plan should be reiecte<j. The Sixth 
Circuit «enic*d the Motion to intervene because the Court "notefd] that the Justice 
Depart nients claim in this regard lacks much of the weight it might otherwise 
carry given the conflict between the position the Department has taken here and 
that taktb by others vested with enforcement powers under Title VIL particularly, 
the Kquall Employment Opportunity Commission," Bratton v. City of Detroit, No. 
s:M^;^7, tprder entered May 27. hmih (Attachment H». In effect, the Sixth Circuit 
t(K>k judicial notice of the conflict between the EEOC and the Justice Department 
rj»garding .race-conscious affirmative action, and used that conflict as a reason to 
deny the Justice Department's motion to intervene. 

The public statements by the Chairman' also may affect the hundreds of adminis- 
trative and; judicial proceedings involving the EEOC. The Chairman's specific com- 
ment.*^ regarding the EF/X*s civil action against Sears, Roebuck and Co.. a case 
whirh iJ? in ;the middle of a lengthy trial, has resulted in the filing of a motion by 
the Comp^uTv to take Chairman Thomas' deposition. (Attachment Tl. The Company 
ashi»jitH. among other things, that the Chairman s statements regarding statistics 
rv» t(> ^pport its defense. Moreover, the Company states that "(i]t is apparent 
i>m his statements that this case has been Jitigated for two and one half years, 
sirwe May 1?*H2. despite Mr. Thomas' concern about basing cases of this type wholly 
Of) ^;itistics ** Id at 1 The ( ompany indicates that accordingly if the EEOC fails to 
pri'V?W in the case that the EECX^ should be assessed the Company*s attorney's fees 
under liie standard that such fees be assessed if the "*claim was frivolous, utireason- 
able. ()r\roundlesR> or that the plaintiff continued to litigate after it clearly became 
so ('hni.\infihurf: (Garment Co. v. EE(X\ 494 U.S. 412. 422 (1978)/* Id. at 4-5. 

J. Kstahh^htn^ Unlawful Discrimination: Grigffi, Use of Statistics, and the Uni- 

(nrtu iiuiilvlh^vs. The (*hairnian has criticized the Uniform Guidelines because it 
liis enioaniui'td "t(jo tnuch reliance on statistical disparities as evidence of emplov- 
hient di,'^crinntiiV^ion.'* See wvtion A.l. 'i. The Chairman further criticized the appfi- 
^ani#i. tht* (tnh^H rule, which buttresses the basic principle of the Guidelines, as 
ftieing •overextendfcd eind ovfi-appliod '* See section A.4. These statements do not re- 
flect a profHT understanding of Title VII law or the public policy behind the law 
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In I'tleot. \hv dri^x^ v\\\v in huHinl iti the first inRtance Holely on statintics. In Al 
hemurlv htfHr (\i tin* Supri»m«' (*ourt cliiarly Htated the On^s rule. 

•Mn (trifiMH this ('ourt unaniinoUHly held that Title VII forbids the U8e of em- 
ployment tests that are discriminatory in effect unless the employer meets 'the 
burden of showing that any given requirement Ihas| ... a manifest relationship to 
the employment in question. This burden arises, of course, only after the complain- 
ing party or cIiihs has made out a prima facie case of discrimination, i.e.. has shown 
that the tests in qut»«tion select applicants for hire or promotion in a racial pattern 
mgnificantly different from that of the pool of applicants.'* (422 U.S. at 425). Foot- 
note and citationn omitted. 

The (in^Mf^ rule requires an evidentiary showing that the selection practices at 
issue si»lectH persons *'in a racial pattern significantly different from that of the pool 
of applicants." A statistical showing that a test results in the exclusion of a signifi- 
cantly disproportionate number of minorities from employment opportunities cre- 
ates a prima facie case of discrimination under the Griggs rule. 

Th«» Uniform Guidelines only restate the Griggs rule. To argue broadly, as the 
Chairman does, that the Guidelines encourage **too much reliance on statistical dis^ 
parities" indicates a failure to perceive that by definition under Griggs a statistical 
disparity establishes a prima facie case. When the prima facie case is established 
the burden shifts to the employer to show that the ^'requirement [has] ... a mani- 
fest relationship to the employment in question;** in other words, the employer must 
show that succeas in the selection procedure for example, a test or an educational 
requirement, actually predicts success on the iob. 

Ii.) fDnsidering the IU72 amendment to Title VII this Committee well articulated 
\\w (irif^fH rule and the congressional and public policy supporting theVule. 

"K,m|)n>ynient discrimination, as we know today* is a far m<n^ complex and perva- 
sive phenomenon Experts familiar with the subject generally describe the problem 
in terms of "systpms* and "effects" rather than simply intentional wrongs. The lit- 
erature on the sttJ^t is replete with discussions of the mechanics of seniority and 
]im»s of progression. pt»rpt»tuation of the present effects of earlier discriminatory 
practices through various institutional devices* and testing and validation require- 
ments. The forms and incidents of discrimination whi^rh the Commission is recjuired 
to treat are increasingly complex. Particularly to the untrained observer, their dis- 
criminatory nature may not appear obvious at first glance. A recent striking exam- 
ple was provided by the U.S. Supreme Court in its decision in Griggs v. Duke Power 
Co.. - U.S. \n set. H49. l\ FEP Cases 175 (S.C^. 1971). where the Court held that 
the use of employment tests as determinants of an appHcant*s ibb qualification, even ^ 
when nondiscriminatory and applied in good faith by the employer, was in violation 
of Title yil if such tests work a discriminatory effect in hiring patterns and there is 
no showing of an overriding business necessity for the use of such criteria. ^ 

It is increasingly obvious that the entire area of employment discrimination is one 
whose resolution requires not only expert assistance, but also the tiechnical percep- 
tioi. J hat a problem exists in the first place* and that th^ system Complained of is 
unlawful " (Footnote omitted) H.R. Rep. No. 92-238. 92d Cong. 1st Sess. at 8 (1971).* 

In passing the Equal Employment Opportunity Act of 1972. Congress gave the re- 
cently issued opinion in (rriggs strong approval. Since the issuance of Griggs rn 1971 
the Supreme Court has affirmed the holding on repeated occasions. . . . [T]he 
(\>urt has repi»atedly held that a prima facie Title Vll violation may be established • 
by fjoliries that are neutral on their face and in intent but that neverthelecs dis- 
criminate it/enkt against a particular group/* Teamsters v. United States, 431 U.S. 

.Til, nmnt/iT). 

Chairm/n Thomas was quoted in the New York Times as stating that "recent de- 
cisions ol/the Supreme Court may have 'drawn into question' landmark rulings in 
cases .sudi as C»riggs. . . . " and was quoted in the Washington Post as stating that 
\hr retell Stottf* opinion *'r.^odified CJriggs.** See section A.4 These are extraordinary / 
stalcrnt^ntH no recent Supreme Court case calls "into question" the landmark deci-/ 
sot) in (in^H The opinion in Stotts has nothing to do with Griggs. The Griggs opin/ 

*' f . »*' 

jf — 

• Thr Sfjt'iatr Rf|>()rt indudH similar languagwi S. Rep. No. 92-415. 92d Cong.. Ist S«mb.^ 5 . 
• i:Ci> In addition. th«* Report provided that TivU Service selection and promotion tecnt\fci"«' 
i\w\ riM|u^n»nifntH an* replote with artinciul requiiV^menta that place a premium on 'pap^' cre« 
d/'iiti.i^i .Sinnhir rweJinMnentH In the private wx-tofs of bUftinesH have often proven of qUeation- 
/thli* vjilui' in pHHlictiriK jnb iM^rlnriniinct* and have often resulted in perpetuating existing pat- - 
tiTfih 0l fliscriniination i.se«' e.g. OV/>«« v Duke fSAver Co., . K The inevitable vonaefuenve of 
this kjitnl tifti tet hnuiue tn FeJetal fmplttyment, as it h(iA been tn the pntvte m tor, w that class' 

nfifwrHtmn n ht> are ^iix tn vnmnmwally tir edurattnnully (iinadvantaged suffer a heavyf hunlen in 
tntnM t(t rrirt'i ^ut h tirft final qualifmiium. "<Kmphai<is added); hi. st 14. ^ / 
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um iM not i»Vfn rnrntir^rird Iw the Supn»rne ( ourt in S7o^^«. The issue in (iri^H was 
whether a certiiiu pnttrr h orcondurt coMHtituted a violation of Title VII where there 
WttH no HhowinK* ol intent Stuttn ninerned a ('ourt's |K)wer to mcxlify a consent 
dt»cree in order to require a city to retain in a lay-off situation junior hluck employ- 
ees while displacing senior white employees where there had been no proof of a vio- 
lation of the law or showing that any blacks were the victims of discrimination. 
There is simply no connection between the opinion in Grigfis and the opinion in 

SUittH 

Th«' t;hairman.!s misunderstanding of the use of statistics and the application of 
(infi^s A* well illustrated by two examples which he pn)vided reporters. The Chair- 
man attempts fo .show that statistics are overrused and may be misleading by stat- 
ing that you '*can't authomatically assume that there was discrimination against 
whites" bt»cause ( Georgetown University **has a blaclt basketball team." Section A.l. . 
()bviously. John Thompson, or any other basketball ^oach, cUn easily reply that th^ 
ahrlity to run. jump, and shoot is **job related" to playing basketball It is a phony 
issue *t() raist» this example which has nothing to do with the application of Griggs 
and thi* Uniform Guidelines. ' 

(*harrman Thomas provides another example in -order to show that Griggs "has 
been overextended and over-applied/' He states that "lyjou get people now saying if 
you don't have a certain numoer of women or blacks on the job then you are guilty 
of discriminating [. For example,] if it's an engineering job and vou don't have a 
certain number of blacks because few blacks have engineering degrees there are 
/)eo/)/i> who want to ask if you . . % need an engineering degree .... That's Roing 
• t(H) far ' iKmphasis add?d) Section A.4. Once again, the Chairman creates a straw 
}H»rs4)n argument whi' ii has nothing to do with reality. In the Ii5 volumes and thou- 
sands of d<K:isions *:iider Title VII there is not a single qecision that questions the 
us<» of enginwring qualification for an engineering job. 

Chairman Thomas misstates Critical facts in the Gri^s decisionjn a manner 
which gives an erronwus implication to this opinion. The Chairman informed a 
Washmgton Post reporter that in (*riggH the Company was "asking that workers 
have a high school diploma to dig ditches." "EEOC Chief Cites Abuse of Racial Bias 
(Viteria. * Washington Post (December 4, 19K4} at A-l*l (Attachment C), In fact, the 
Duke Power C-ompany tyver required a high school diplottiV for the Labor Depart- 
ment 'where job|i ftHiuidrig manual work such as ditch digging w«re located,^ Griggs 
V. Duke Power Ca.^fflf'^.S. at 427-28, The high .school education requirement, 
which was struck dowrrbj^t he Supreme Court, was used by the Company for selec- 
tion of employt»es into departments with skilled jobs, such as "Maintenance" where 
there were machinist and electriciartrWelder position, "Power Station Operators" 
, where there were machine operator positions, and ^TesTTmthLaboratory" where 
there Were technician positions. See n.6, supra. Chairman Thomas' statement that 
the high school education requirement was used by Duke Power Company gives the* 
falsiv, und miseading impression that the decision might somehow be limited to 
myflial positio is. such as ditch-digging. 

Rvmvihiti i llnluivful DiHvrimination.^ChaWman Thomas has indicated that he 
/ intends to leadthe KKCK away from positions which the EEOC took during the first 
Reagan Administration sup] wrting ^race-conscious affirmative action principles, see 
section B, and towards "concerted efforts to set forth the Reagan Administration s 
fxwition on affirmative action— favoring victim-specific* remedies." DLR No. 221 
tN(»v ].">. V.\H\) at A-*> fAttachment D). Mr Thomas further stati»d that "affirmative 
action shoul(J consist of outreach efforts rather than numerical gofils and limeta- 
hies." Id 

(.*hairrti;m Thomas ban not described in any detail any legal or other basis which 
propels the KKCK* to bt»gin to shift from its position over the past several years. In . 



'■'Yhr I)aii Hiv<»r Stvnm Station of Duke Powt»r (*ompany hud seven depurtmentH. Gtigf»s v. 
Ihth^h^ut't r,. J!C» K Siipp LMH. Z\U n 1 iM.nN. Car. IimHvThe.so findings of fuct by thp di«- 
trii t rcjtirt wi'p' not f^ui»stion*«d on ap|M»Hl Thi» depart mi»ntH and the jobH.ip each department are 
hH fnrth Jx'lfjw 

Power Station ()f»'raton^ (Vintrol OwTator* Pump Operator, Utility Operator. U»arner. 

( oal and Material Handling?: Coal Handling Foreman. (*oul Fk^uipment Operator. Coal Hun- 
Hlirik; ( )i>«»rAtnr. HelpM»r. Ii<»arner 

Maint»«nanre Mnc hinmt. Khn'truian Welder. Mechanic A. Mechanic B. Repairman; liearner. 

I.n^M)r I.iif»)r KnrenwirL Auxiliary S<'rviceman. laborer '8emi-Si«illedi. laborer 'C*ommonh 

.Misri'll.uii'DiJM Watchman. (Merit. Chief Clerk, Chief Clerk. StorekiH»f)er 

S«ii)»Tvisf)rM SupiTintendont. AsHiMtant Superintendent. Plant Kngin<H»r. A.sHintunt IMant Engi- 
neer. Ch*Mnwt. TH«t Su|)ervis<)r. Maintenance Supervinor 

Tfft and kab^jratorv Test man Ijibman. Uib and Test Teehnieian. Lab and Test AjwiHtant, As* 
.siMant M.nnten.inre ,'^ujH'rviw)r. Shift SujiervLsor. Junior Kn>{ine«»r 
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thw iirfHvnlation, wi« mImo do nnl uridiTiake \n arKUV as wc» have previoUHly before 
conKretwkmal C(muuaii*«'H l)w U^nl and corixtitutional justification lor affirmative 
action.' foither we rvHponfi U\ (*hairnuin ThomaH* HUgKcnition for alU'rliative reme- 
dii»H and describe some likely practical coniM?quenceH of terminatinK race-conscioua 
affirmative action 

'I'o Chairman Thomas* credit he indicates that there would be a nwd to develop 
"nHw remedial approaches " if race-conscious affirmative action ends^r is substan- 
tially reduced. While he does not so state, Mr. Thomas may have reached this con- ♦ 
; elusion bt»cause of evidence that affirmative action has during the brief period when= 
It has'b<t»n in effect raised the overall employment position of minorities and 
Women." . * . „ 

Chairman Thom,is indicatt»s*that "we're talking about things we can monitor. 
Section A.fl. This is a strange reawn for turning to "new remedial approaches" and 
away from numerical goals. A clear benefit of racMonscious affirmative action wafl 
that It provided a bright-line method for monitoring compliance with remedial pro- 
grams For example, under the 19K;} EEOC General Motors conciliation agreement 
the (!onipany and the IIAW pledged to make good faith efforts to fill 15.5*?$? of ap- 
prenticeship positions with minorities and 12'7r with females. See pp. 10-11, supra. 
It d(H's not take much time for GM or UAW officials to check whether their manag- 
t*rs are meeting the goals. If the goals are not met, then the officials know that they 
must review carefully the efforts which were taken to select apprentices and to de- 
termine the reason why more minorities or women were not selected. Similarly, the 
KK(X* employ<»es res|)onsible for insuring that there is compliance with the agree- 
ment may readily determine whether GM and the UAW are meeting their obliga- 
tions. Furthermore, the use of numerical goals— management by objective— for mon- 
itoring the Work of supervisors is a compion and effective business technique. It is 
understamt^ible thiit such an approach has proved effective to overcome the effects 
of prior discrimination and to open job opportunities for minorities.* 



H#H» Slaumient of Willium T. Colemun. -r . Ciiuirmun, NAACP I^al Defense and Education- 
al Fund. Inc . In Re Amrmative Action t(f Knd the KfTiH'tH of Raoiul Discrimination and Segrega- 
tion Befon* the Subcommittee on ConHlilulionnl Rights of the Senate Judiciary Committee, 
Wadhrngton. DC June 11. lUHl 

" For exampje. Richard B Freeman, an economiHt at Harvard University and at the National 
B'lreiiij of Kconomic Rewarch. haj* described a comprehensive study of the effects of affirmative 

action- .1 u u f i- 

The recent apalvBm of employment patterns in some 68,000 establishments by Jonathan 
I^oriard provides what is perhaps our best scientific evidence on the extent io which affirmative 
act um has raised employment of protected groups. Leonard compares the employment and occu- 
piituinni position of minorities and women in federal contract establishments (those su^ea to 
uffirmative aclioni with that of minorities and won|en in other establishments in he period 
ll»74 KJW) and finds p«m*rful evidence that the federal affirmative action effort raised the over- 
all emplovmenl and "mplpvnrenT in better occupations for protected groups. 

"LiHjnard'B tfnalysis found Hulwtantial independent effects for whether or not an establishment 
underwent a compliance review and for its specific affirmative action goals «both raise minority 
and temat' employment >. indicating that the affirmative action effect is linked to specific policy 
arlionM rather than being general and diffuse. In i separate analvHis he compared the wages in 
loduHtnen in whioh n?anv woskers are employed by federal C(mtructors with those in which few 
jire rniplovml and f'jund a I*- IT) percent wage advantge for blacks in the contjaetor sector '* 

'Footnote omitted' F^wmaii ■"AfPrmativi' Act,.>n: (*ood. Bad or Irrelevant?" New Perspectives 
.rs ( nmmiwion Civil Rights. Fifll Ji»H4i 2H. iJ.^'i Ak* I^ecmard. "Splitting Blacks'V" Affirmative 
Ai-tion and KarnmKH Inequality Within and Acrorn'Races." Working Paper No. 1M27. National 
Bureau nf fx-onomic Re«earcn. April 1HX4 

PrnfcHMor Fn-fman aUn ntated that Profi»fwor l^evnard in another .Htudy. "the only significant 
sii|,iv" (ill thf stjbject. I'MtabliKhi'd that affirmative action did not reduce efficie.ncy or waste re- 
Mniui s New l'cr^|>««( iivi»H./upra i\[ Ah* Unmnrd.* "Anti-discrimination or Riwerse Discrimi* 
ri) • .'n The linpaj t fif ('han»iin« IVnioKraphicH. Title VII and Affirmative* Action on Productivi- 
fv\ Working I'.ijx'r So VJlVK National Bureau of Fx^cmomic Re««»arch. N(;v»»mber llW.'i. 

'*:fne list- •)* rsW roriftcioUH afllmialive actum urohahly was used more during th«^lI*70*H for 
thi' hiriMK ;iful prj>rtiotuin of j)olice offtcen* than fV)r any other cat«Kor.v of job» Accordingly, the 
■•.iihsiantjnl \:\irviM' iM the MUiTib«»r of black police officers in the t^niti«d Stall's frrm 1970 
fhrnii^jh !!r.?f.h iMstnirliv,* In l:>7»i. »i or ?M,VM\ of the lir.VW policemen and detecfvet* in 
thr .imntrv wen* hUu k. wMitimih }U H»7!i approximately . or 'li.M) of 4X4.(M)0. were black In 
iriM i]i ide nviT L'o.iMKi hl/n k »}ffi' I'ts have lH*i»n add»«d to lav • .iforcement agencies tl.S 
Hun-.H! nf ihi- O-n'iUs. ' ( Vomis ol the Populatmn l!nn. Vol I." "( 'haracteristus of the Popuia- 
ti«f|i Piirt i. I'nitH Staten Sofnnjfcirx StTtioh 1." Table liUH ' 1!»7:0 "Stntistinil Abstrat't of the 
I'niti'd Sijjtr*. !'Wii. " Table 'iiC Thr information for the most riK-ent year Krou|)s "blacks and 
i)ih»»rs" Sjnr.' iithfTs comprij^e alnnit in'^ of this fateKory thr fiKUre was rHuoed by 
In'; -n irflrr tn nu^kr t[;e figure cdniparahle t») the I97n cenHUH data 
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The only "iirw ri'iiM-rlv' wliu li Cliairman ThomuH su^gt»stH is the "remov(al of] the 
head of the pt»rH()nnel oftive" winch diHcnminateK. SiH» p. 7, supra. The Hhort answer 
to this propoKul is that neither Title VH nor any other fair employment law pro- 
videH for the replacement of discriminatory munagern. However, even if we anHume 
that we may overcome the leKat hurdle or that CongreHs pasees a law permitting 
j4iK*h forceful p<*rinanent diaplacement of persons' from job positions, there are enor- 
mous practical probleniH. For example, how would you determine which o/ficial you 
would displace: the immediate foreman who discriminated^ the supervisor who knew 
nt the discrimination and acquiesced, the p(>rsonnel manager who countenanced db- 
crmiination. or all of them. Presumably, all sui)ervisorH who might face removal 
would be entitled to b<» named in the complaint and to be represented at trial. It is 
easy to Imagine' the litigation problems, delay and complexity which would be 
caused by this projxjsed remt»dy. 

In ;inv event, the proposal for the forcible removal of personnel managers who 
(ii^^' riminate (or whose subordinates discriminate) is an impractical as aftirmative 
action has proved practical. One of the major practical benents of affirmative action 
is ihut It is an effective method for settling employment disputes. 

Chairtnan '^'homas has indicattnl that the RRCX would move towards the remedial 
standard 'asserted by the .Justice IX?partment, that a remedy may only be awarded 
to proven victims of discrimination. This standard would seriously undermine settle- 
ment and voluntary compliance. In every settlement with which 1 am familiar the 
defendants have insisted that the settlement provide that there is no admission or 
detertninatinn of liability. Moreover, in ofder for a settlement to provide a remedy 
under the victim s^N^cific theory which Chairman Thomas -has asserted the recipi- 
ents of thiit remedy must be "proven discriminatees." In other words, there b little 
|M)ssible room lor settlement of the liability issue. Furthermore, once an individual 
has established that he or she is a ''prdven discriniinatee" then, of course, the 
fMTHon wiM H<*ek "full" relief. There is no room for compromise or ^ttlement. The 
resource requirements which would hi* necessary to establish individual entitlement 
to injunctive and back pay n>liof in even n modesrdass action of 500 persons are 
enormous. As a practical matter. Chairman Thomas was correct in his March 21. 
I'J^M letter to .the Attorney (ieneral that the victim-specific approach to remedy 
■"would prohibit the courts from responding with broad remedial prospective relief, 
and thereby limit remHies even for systemic Title VII violations to the more limit- 
ed make whole' remi>dies characteristic of single-plaintiff lawsuits." (Attachment 
Fi 

Kve i though Chairman Thomas perceived and articulated the failure of a victim- 
Hp*»cil c thet)i\v to rerredy adequately systemic discrimination. Chairman Thomas ap- 
pt»arH now to be steering the EEOC towards the adoption of the theory. A victim- 
siH'citic relief approach under Title VII is especially inadec^uate because as presently 
drafted and construed Title VII does not provide adeauate individual relief. 

In eS)-l> imtK)rtant decisions, the courts substantially compromised complete indi- 
vidual^eiief for the victims of employment discrimination. Even if a black worker 
had been discriminatorily denied a job for which he was qualified the courts did not 
immediately order that the victim be placed in t^e job. See e.g., Papermakers, Ijocal 
/s.y V rnited StutPH, ilB F.2d 9M0 (19f)9). cert. d. r »d, ;W U.S. 919 (1970). Rather the 
courts ordered that the .victim must wait for a "vacancy" to occur in the job posi- 
turn, nnd that the white job incumbtmt even though he or she is the Nineficiary of 
diM riiniM.'ition would not be "bumpt'd" from the iob. If your overriding principle is. 
;is thf Justice Departrtient has asserted and as Chairman Thomas now implies, full 
individual relief, there is no justification for denving relief to the black worker be- 
ta u.s£» of c()nc«»rn for the white worker who movecf into the job as a result of discrim- 
ination 

The no humping" limitation, like race-conscious affirmative action, was a practi- 
liil n-npun-:!' to iMiikm^' Tith' Vfl work in an effective and least-di.sruptive manner. 
Ill their jM^uitidile renie/iial application of Title VII the courts have tried to take 
into .iK-nimt the interests of white and black workers. If the KKOC rejects the appli- 
catinTi ot {dflrmative action a.s a practical and effective remedy and seeks to reljj 
rntirely oh pr«)VeTr" vutim relief, then a mnior stumbling bl(x*k— the "no bumping* 
nil*' to I'ffpctivi' individiJal relief should he removed. 

KurtheMinin'. CitU' VII provides only limited monetary relief. A victim may re- 
I ei\*' '>nl\ '.{ h-M'k pay iiwiire for a limited two-v*»ar fM»riod. Title VII precludes com- 
pens.if nr\ and punitivi' damak'<> •'^♦'eeg. Wafkvr v Ftml Motor ()H4 F.2d IMo,') 
•1 \\\\ Cir Then' is nw monetary remedy for the pain, suffering, and humilia- 

tion of ran. 1 1 discrimination An approach to the enforcement of the antidiscrimina- 
tion ehifiloyrnent laws v^hR•h defx*nds solely upm .seeking full relief for individual 
provi'ii vic tims of discrimination should proiK^rly include the deveh)pment. by statu- 



torv t'hiin^^c or nihiT^Mho, ol Hubstantially more oxten«m» proviHions for monetary 
rvUvi 

At \rnH\. Vhiuvuuxu ThcuiMiM Iuih nK-ojinizi^d the m»t»d for "new remedies" if race* 
fori -.tnouH artlrniativt* action ih (eliminated. If (.'hairman ThomoH and others in the 
Admmistration are st»riotls reKardrng the enforcement of the fair employment laws 
throu>?h the award of full and effective individual relief, then the Administration 
should push for effective individual remedies, such as compensatory damages and 
the nt^ht of a discrimination victim to the immediate occupancy of a job from which 
he or hhe had been illegally excludi*d. 

In .July Clarence Thomas put it well: "There in a very strong perception that the 
fJuHtice I)eparttnent has been too aggreHsive on bussing and quotas and has set a 
m»gative rather than a postive agenda on civil rights." Leading Black Republicans 
Assail Keagan Rights Aide. ' New York Times lJuly ii, at A-IO {Attachment J). 
Ii()pefully. (^airman Thomas will re-think his recent statements and not follow the 
"negAtive agenda" set "by the Justice I3epartment. 

CONCtUSlON 

On May 2."). li>70 the Supreme Court invited the Solicitor General to express the 
views of the UnitiMl States regarding whether the Court should grant the petition 
lor a writ of certiorari and agr«» to hear the appeal in (tri^M. (rritigR v. Duke Power 
(n, US. Solicitor General Erwin Oriswold filed la briefarguing strongly 
that tht^ Supreme Court should take the case. 

"Thv issue is one of a high importance because use of employment criteria of the 
kind utili/ed by the Company here is widespread in many parts of the country 
today Y(*t thesi* criteria bear na demonstrated relationship to employees' abilities 
to i^erforni the jo^w for which they are used, and they operate to disqualify Negroes 
Hi substantially higher proportions than they do whites. In these circumstances, the 
use of such criteria needlessly perpetuates the effects of pa^t discrimination, and is, 
in our view, prohibited by Title VII of the Civil Rights Act of 1964." 

Brief of the United StaU^s. Gri^^n v. Duke Pouter Co.. No. 69-124 (filed June 16, 
VM\h at Vy The C-hairman of the EEfX! during this period, William H. Brown, III, 
also asserted the importance of the standard which became the Orifi^a rule. Shortly 
aftrr bis appointment, on November 2^5, .11)69, Mr. Brown asked representatives of 
mor(» than forty trade aHH(K'iations to "review selection and testing procedures to 
make sure thev reflect actual job requirements." Griggst v. Duke Power Co., 420 F,2d 
1240 n.« f lth. Cir. 1970) (Judge Sobeloff dissenting), quoting, 72 LRR 413, 416 
il)«»c. X. VMVM 

Mr. (triswoUi and Mr. Brown, two outstanding Republican civil servants, took 
leading roles at a pivotal time in the development of fair employment law to explain 
and argue the critical ne<*esHity for requiring emplovers to show a business justifica- 
tion for selK'tion practices which had a significantly disproportionate effect on mi- 
norities To do otherwise would permit the effects of prior discrimination which lim- 
itiMf the educational and other opportunities of blacks to continue to limit their em- 
ployment opportunities in a needless and artificial manner. See also pp. 15-17, n.6, 
supra. 

C)nce again the fundamental principles that support Griggs and fair employment 
law are InMng challenged. In our view. Chairman Thomasnas made some critical 
errors in interpreting these principles. However, Chairman Thomas has shown an 
ability and willingness in the past to listen carefully and evaluate opposing view« 
|M)intn and to argue forcefully for important civil rights principles. See section B. We 
hojH- that (*h:iirman Thomas and the KKOC will review the imwrttint matters that 
Mr. Thomas recently hnn addressed, and that the examples of Mr. Grlswold and Mr. 
Brown in ebtablishing the Orifjgs v. Duke Power Co., Griggs standard will provide 
support for the Commissioners m defending the Griggs standard, the Uniform Guide- 
Iin<'>n, and the principlrs related to the Griggs standard. 

!ThM N»'w York Tiinw. FJih- ."i. 
Ari A« MMKNT A (*HAN(it;s WniCiHKl) I.N KkdKRAI. Ht'LPIS OK DISCRIMINATION 

aiy Robert Tear) 

WA>;ifiNc;T<).\. l)e{(Mnl)er 2 F'ederal officials have begun an extensive re.»view of 
wfieifier tn ( harme \hr guideline.- used to detect patterns of discriminaticm in em* 
pl"\in«'tii Mgainst Macks, wtmien and Hi.^pitnic Americans- 

Fiusiness grouty si/pport the (»(Tort to change the rules and civil rights groups 
DppiKe It. ff»r 'ii|rfular/r(»a.s()n.^: They believe the changes would make it easier, in en- 
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IbrciniM'nt pnxn^'dinKH. tor employerH to defenti the proportion of women, or mem- 
b*»rH t)!" nnnoritv Kn)U|m in th<» work force at factories. ofTiceB or other places. 

OfllcialH ol the Kqual Kniployrnent Opugtunity (>>mmisHion. the United States 
Commisaion on Civil RiKhtw. the Fedemyfltote of Personnel Management and the 
ihiHtice I)epiw*tment are reviewing the guiJUnes. They apply to all public and pri* 
vate employers with 15.or more workers. 

*8KRU>US RSSeRViVTlOlW^eXPRRSSeD 

(Marence Thomas, chairman of the Equal Employment Opportunity Commission; 
said he had "serious nwervations" about the existing guidelines because they en- 
courage too much reliance on statistical disparities as evidence of employment dis- ' 
crimination. 

Civil rights groups, who say they see no reason to change the existing rules, say 
the changes contemplated by the Reagan Administration would make it more difTi* 
cult for women and members of minority grou^ to prove discrimination. 

The rules, or the Uniform Guidelines on Employee Selection Procedures, were 
isHUcni in U^TX following versions adopted by the employment commission in 11)66 
and n>70. 

KNPORCINC 1H64 RKiHTS LAW 

Courts defer to the guidelines as an authoritative interpretation of the Civil 
KiKhtM Act of liH)4. thi basic statute prohibiting job discrimination, and the law is 
put into ellcrt through application of the guidelines to specific situations. 

The rules could changed by the Equal Employment Opportunity Commission. 
No action by Congress would be required. 

The basic principle of the existing guidelines is that any test or selection proce- 
dure that. has an "adverse impact** on a particular race, sex or ethnic group is ille- 
gal unless it can b» justinwl on the basis'^ of ''business necessity.** A procedure 
having un adversi> impact "constitutes discrimination unless Justified/' the guide- 
lines say 

The guidelines apply to "all selection procedures used to make employment deci- 
Hions" including interviews, application forms, physical requirements and evalua- 
tions of f)erformance. They apply to decisions about hiring, promotion, tt^ansfer and 
. dismissal. . ' 

Under the guidelines, if the selection rate for blacks is less than HO percent of the 
rate for whiteH, that is taken as evidence of adverse effect and may justify further 
investigation by the Oovernment. The same^would be true if the selection rate for 
women was less than HO percent of that for men?*^* 

The guidelin^fM say that Federal agencies will generally-be guided by the "80 per- 
cent rule." and offer this exampli*: 

If ><o whitt»H apply for a job and 4^ are chose", the selection rate is 60 percent. If 
U) hUxckn apply and 12 are hired, their selecti .n rate is 30 percent. Since the selec- 
tion rate for blacks is half that for whites, there is evidence of adverse impact. To 
reach .^0 fiercent of the rate for whites selected, the employer would have to hire 20 
nf the to blacks. 

T.ie employer may try to explain th^ disparity, for example, by arguing that most 
nf ihi» black applu ant.*^ are still in sch(K)l and t(K) young to b<' hired. 

In ;in interview Mr Thomas, the chairman of the equal employment commission, 
Siiid the review of the guidelines was "the No. 1 item on my agenda." 

We at the commission have applied the HO percent rule too rigidly, too inflexibly/* 
Mr Thomas said, "and we have an obligation to go back and correct it.*' 

Ill' <n\d the agenc\ had relied too heavily on .statistics in investigations initiated 
h\ I 111' i nfjinnMston itself and in its review of complaints filed by individuals. For 
r.xarnpli*. \\v said, a case Wkni by the commi.ssion in 1070 again.st Sears, Roebuck & 
('(impany. still pending in a Federal court, "relies almost exclusively on statistics" 
tt* show discrimination again.st women 



Mr fhrrnas and husin*'«s organizations said the f>ercent rule" had b<»en in- 
ii'iiditj rn»»n'l> a.^ :\ Kind<». hut that it was applied in practice as a rigid .standard. 
S^nci* hi- tcjok Onice in May 10^2. Mr Thoman said, he has Iwen troubled by the use 
of statistics m Vi to liin ca.«ies. 
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HTATIKTICH 'TKMRIBI.Y OVKRUHKD' 

*it*H not that statisticH are bad/* Mr. Thomaa said, "but they have been terribly 
ovfruHed. Every time there in a Htatistical dmparity, it is presumed there is dit^crimi- 
nation." In fact, he said, the disparity is often explained by other factors such as 
cultun*. educational levels, **previou8 events*' or commuting patterns. 

Civil riKhts groups said courts had usually insisted on further evidence, to show 
that Htatistical dinpurties were substantial and real« not random or accidental, 
lH»fore deciding whether an adverse efTect exists. 

Linda ('have/., staff director of the C-ivil KiKht8 Commission, said thv f^idelines 
needed tu be chanj^ed Secause they put pressure on employers *'to eliminate valid 
tests in favor of uuota selection." 

She asserted that "the guidelines actually handicap the employer searching for 
qualified individuals by forcing him to think in terms of race." 

The use and misuse of racial statistics has become a m^jor issue in civil rights 
debates. In a new book. Thomas Sowell, the economist, condemned the notion that 
"statistical disparties imply discrimination." In fact, he said, such disparities are 
"commonplace among human being" for "many historical and cultural reasons." 

MORE KMPHASIS ON CONDUcrf 

Mr Thomas said he did not flatly oppose all use of statistical evidence. But he 
Huid there should be less reliance on statistics and more use of other forms of evi- 
<len( e based on actual conduct, such as oral testimony from witnesses telling "what 
hap(N>ned tu nie." Other acceptable evidence, he said, would include a company's 
Htatements of hiring policy or height and weight requirements that excluoad 
women. 

* ♦ ♦ ♦ • » « 

In addition, companies contend that the guidelines have hampered productivity by 
discouraging the use of tests and making it more difTicult for them to identify the 
bt*Ht <iualined applicants. 

Supporting this argument. Frank L. Schmidt, a research psychologist at the Fed- 
eral Office of Personnel Management, said: "A m^jor reason for the marked decline 
in 1/ \ productivity growth in the last few years is the decline in the accuracy with 
which employers have been sorting people into iobs. This decline in accuracy is 
caust^d by substantial reductions in the use of valid job aptitude testn." 

CHANGES IN THEORY ON TESTS ^ 

Mr Schmidt said the Federal guidelines incorporated many '^false theories" about 
industrial fwychology and the cultural bias of tests. "The tn^ries may have been 
plausible in U>7H. but have since been discredited," he said. 

A scientific committee of the American Psychological Association has called for 
revision of the guidelines, aaymg they did not reflect the latest research on psycho- 
logical testing. 

Prof Wayne F. Cascio, a psychologist at the University of Colorado, said the 
guidelines now required that each of two cities using the same test to select bus 
drivrrs must do separate studies to show the test accurately forecaf*t8 Job perform- 
ance Recent research, he said, indicates.that only one study is needed if the jobs in 
the two cities are sinlilar. yj 

Another expert on psycl^HMMi testing. Prof. Frit2 Drasgow of the University 
of Illinois at Urbana-C'hammpHid: "The guidelines are somewhat out of date, 
but given the Reagan Administrations record on civil rights. I jvould be very con- 
vvrm^ii alxiut any revision I'm afraid that many of the strides Ynade toward equal 
employment *opjM)rtunity would be lost because of political decisions rather than sci- 
entific evidence." 

(*ivil rights groups said the type of changes contemplated by the Administration 
woul^l reverse two decades of progress towaid greater employment opportunities for 
wonu'n and minorities. 

KK'hird T S^'vmour of the l*awyers (Committee for Civil Rights Under Law said: 
Tlie review of ilie guidelines is undesirable and unnecessary and will sow a lot of 
ne<'fllesH confu.sion. The Administration is wasting its energies pursuing far-fetched 
ideas without much basis in law or reality. The attack on testing standards and the 
use of statistics seeks to overturn 20 years of policy petitions accepted by two Re- 
publican and two Democratic administrations, by the courts and by Congress." 
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Barrv l» ( J«»l<l\!«Mti. n hrnvHT at tin* NAACP LeKal Defense and FJducational Fund 
Imr, Haid statmtirxil rvul«'n<c wan oHW^ntial in njany job dincTinjination caHCM. More- 
over, he said, "TluV* i.s no baHiH lor quf»Htioiiing itH U!«»." 

Tonv E. tialleKoHNa nienibt»r of the tlqual Kmploynient Opportunity C'onimiHhion. 
Hiiid the ^uidelineH c'^ld be made more underHtandable and "less burdenwjme for 
employers " \ 

In r€»cvnt yeiirH, the VommiHfiion has aouKht to remedy civil rights violations by 
••nnHjraKmg employers 't^) Ht»t numerical ^oalH and timetableH for hiring black, 
Temale and Hinpanic worKerw. But in the interview. Mr. Thoma« said it was essen- 
tial to find other, more cretttive and elTective renu»dieH. 

For example, he ,said, tht\commiHHion might ask a FHeral judge to remove the 
pt»rHoniiel director of a comjiiimy found to have ongagc»d in discrimination, "The 
people who put in ()lac*» the di^tcriminatory personnel practices should be removed 
from ofRce." he said. '*The company should bring in new people." 

(*ivil rights lawyers expressed wepticism about this approach, saying they knew 
of no precedents or legal basis foi\ it. Mr. Thomas said he was not sure whether the 
remedy was autht)ri7ed by Federal\aw but would ''explore it.'* 

The chairman also said recent dtVisions of the Supreme (.-ourt may ha^ "drawn 
into question ' landmark rulings in \tm^ such as (Jriggs v, Duke Power Company, 
decided in l!>71. In that cast*, the Coutt said that even in the absence of discrimina- 
tory intent, a job test, that had the effect of excluding blacks was prohibited unless 
it was clearly related to job performance^. -^**«t* 



ArrAi HMUNT H Orrr.iNK ok l^vrM koh thk UCiESP Rkvikw iEEOC Document) 

ot'TlJNK «>K IS8UKS KOR THE U(}ESP REVIEW 

/ Stu'vsfttty UTuI fmrfM)sv 

A Should there bt» (fUidelines.' 

1 Is it appropriate or even jxjssible to j)rovi(U» standardi/.€»d guidance to different 
\\\H*s of i»mployers (eg., governmetital ano private employersK 
2. Could guidance hi* provided through the compliance manual? 
H Through the opinion letter pr(x;ess? 
B What is the purpose of the (iuidelines? 

1 To summarize casi* law? if so, why is this necessary? 

2 To fill in tht» gapw in the court decisions? 

:t To point the user in a particular direction? 
(* Should the guidelines cover the ADEA? 

//. Adirffiv tmfHu t 

A What IS the basis ff)r aM,suming that discrimination occurs if the selection rates 
varv amotig groufw. without reference to any other difference in characteristics 
among ihv groups le.g., prior experience, or oiher differences in age, education etc.). 

1. Should an employer s selection*; be expected to mirror the pool of applicants? 

2. Is the premise underlying underrepre.sentation valid for some jobs and not for 
others, e.g . for unskilU»d workers, but not for highly speciali/.<»d professionals? 

B Statistical approaches to proving discrimination 
a Wfiat aHsumptif)ns underly an M''^ rule? 

[i Wfuit IS Its reliability'.* Does it under-or overdctect? Would a test of statistical 
significance Ih» preferable? 
(' LeKal Analy.ses 

1. Was intent shown in f/fW.s? If so, why was an impact analysis necessary? 
2 Has thi» holding in (iri^H b*»en eroded by Stotts^ 

:! To wh.it extent is an impact standard consistent with § W\? With the 14th 
AiTierulmi'nt*' Should it Ix''* 

1 Sfioulfl emplovt'rs Ix^ar the hnrde'n of seeking loss discriminatory procedures'* Is 
tliis suhject to a cost rie|eh.si»'* 

/// Trsf rahdih 

\ Shf»iilri the ( 'r)mmi.Hsif)n tak*' a |x)sition on acceptable mi^thmls of test valida- 
tion' 

li If so, should It adopt Ifu' standards oi \hv APA in their entirety (Determine 
whether r»th«T tt'di'rnl agencies incorporate the standards of similar private entities 
into th«'ir regulations or di recti v»'si'* 

(' Df) other profes.si()nally acceptable standards or approaches to test validity 
exist ' 
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D Clin di?tiTnii»atioriM of ttmt validity be made through the ute of expert testimo. 
ny on a case-by-caHf bimiH? ^ 

E. Should employere be permitted to transport evid^ce of validity from one user 
to another? 

UGESP WorVplan 

\ 

^ Cvct. 10 *• 
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Final Drafts to Chief of Staff Dec 21 

[From the Wa«hrngton Post. Dec. 4. 1984) 

Attacumknt EEOC CMiEr Cites Abusk of Racial Bias CarrBRiA 
(By Juan Williams) 

The chairman of ;the Equal Employment Opportunity Commission said in an 
interview yesterday that a 1971 Supreme Court case allowing the use of racial pec- 
centages in judging discrimination has been "overextended and over-applied." 

EEOC Chairman Clarence Thomas said the decision has been blacks and women 
be hired in proportion to their numbers in the work force. 

The EEOC has been reviewing federal discrimination guidelines for the last three 
montha. 

There are legitimate "race-neutral" job requirements, such as educational tests 
and Htrength tests, that might fairly and unintentionally act to limit the percentage 
of women or any one racial or ethnic group at a job site, Thomas said. 

He also endorsed the Reagan administration's position that finding of discrimina- 
tion and remedies for discrimination should be limited to individuals who have been 
victimH and not extended to "all blacks or all women because an individual has suf« 
fered discrimination." 

"I'm not flaying (in^s [i\ Duke Power Company] is bad law,** Thomas said. "In 
that case they were asking that workers have a high school diploma to dig ditches. 
But the way Griggs has been applied has been overextended and ovenrapplied. You 
get people now saying if you don't have a certain number of women omiacks on the 

«' )b then you are guilty of discriminating ... if it s an engineering job and you don't 
ave a certain number of blacks because few blacks have engineering degrees there 
are fieoph* who want to ask if you .... That s going too far.* 

The decision has been interpretc>d to mean that a company abiding by anti-dis- 
crimination laws should have approximately the percentage of minority workers in 
■there are minorities in the "relevant workforce**— minus 20 percent. 
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ThnmaH, whime iiK<^m y vt>t*»«l in St!|)t*»mlKT to review anirniativi* action guidelines 
aH w(*ll aH (Hfral Knv<»ri)n)tMit Kuuli^liiit'H for hiring, naid recent Supreme Court deci- 
sKinH. Huch UM the MemplrlH firefighter cam* in which the court ruled that whites 
with senority should not be taid off before more»recently hired blackH to preserve 
racial balance, are evidence that the court has ^'modified Griggs." 

Btirry L. (loldstein.^a lawyer at the NAACP Legal Defense and Education Fund 
Inc . said the (triggs case* was the *'foundation of antidiscrimination law" in hiring. 

"Why the 'bureaucracy would call into question a principle established by the Su- 
preme (Vjurt when they have no particular case to do m I don't understand/' said 
((OidHleu). 



■' ■ ArrACHMKNT 1) - Daily Labok Rkport No. 221, Novrmhkr I.^ U)H4 

POLICY CHANGES COMING AT EROC, THOMAS ASSERTS 

Chairman Thomas sayn EKOC*s next four years will be marked by concerted ef- 
forts to set forth the Keagan Administration's position on affirmative action— favor- 
ing victim 'HptTi He remedies and moving awav from quotas and proportional repre- 
sentation m both its conciliation elTorts and court -approved settlements. But the 
move in that direction, he quickly adds in a BNA interview, does not mean the 
(V)mmiHsions enforcement efforts will be slowing down during the President's 
.si»ci)nd term— only that the agency will be speakinjj with one voice, and will be look- 
ing to new "more aggressive'* remedies for aiscrimmation. 

Thr e(|iiivcK'ation that plagued EEOC during the President's first term, with 
White Uoiine apfK)inte<>H expressing the Administration's position but career bureau- 
crats continuing their traditional approach to civil rights enforcement, will be 
changing aH the commissioners take a more active role in policy development and 
day-to-day activitu^H, Thomas asserts. *'We aren't saying we have all the answers," 
he says. "But we're saying we're the commissioners now.*' In the future, he says, the . 
five-nieniNT panel will work to sec* that the agency's mandate is carried out in the 
field and that its policy— "not filtered and translated"— is followed by Commission 
stiiffers 

Along with changes in its approach to remi*dies, 1'homas says, EEOC plans early 
action on pension accrual* uniform testing guidelines, and affirmative action regula- 
tions for federal agencies. "I look at this Us a four-year proposition." the chairnan 
adds. "In four years, we can do a hell of a lot." 

fM)LICY CHAN(iES. A(U1RES«1VE ENrORCEMENT, WILL MARK NEXT TERM AT fiBOC, 

THOMAS SAYS 

KK(K**s next four years will be marked by concerted efforts to set forth the 
Keagan Administration's position on affirmation action— favoring victim-specific 
remedies and moving away from quotas and proportional representation in both its 
i-onciliation efforts and court-approved settlements— Chairman Clarence Thomas 

saVH. 

But the move in that direction, he auickly adds in a BNA interview, does not 
mean the Commission's enforcement efforts will be slowing down during the Presi- 
dent's second term—only that the agency will be speaking with one voice. The 
major White Hous<» tenents on equal employment opportunity have been consist- 
i»nt lh»'rf» should bt» no preferential treatment based solely on class membership; 
relief should hi* victim Hp€'cific; and "afilrmative action" should consist of outreach 
efforts rather than numerical goals and timetables. But despite the uniform philoso- 
phy, the .st»om» of its application during the President's first term has varied greatly 
inlong the tnree government a^rencies involved in EEO, 

At the I><'partnient of Justice, Assistant Attorney General William Bradford 
Ht'vnolds (quickly established himself ns one of the Administration's most vocal sup^ • 
jKirters and moved towf -d pushing the new. conservative approach to civil rights in 
public settor litigation. 

But at the I)«»partment of Labor and at EE(X\ the mood was a more cautious- 
;ind more equivocal— one. with White House appointees expressing the Administra- 
tion's position hut career burKiucrat^s continuing their traditional approach to en- 
forcing civil rights lav^H 

The Lihor l)<'partnient's Office of Federal Contract Compliance Programs 
chatiged some internal procedures and (n^gan a tentative move toward negotiating 
voluntiirv agreements with major corporations. But the agency continued to waffle 
over its l)iggest task— issuing revised affirmative action regulations setting out re- 
quirements for federal contr ictors. Some obw^rvers are suggesting that the four- 
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yfjirHTort at chuiiMinK reKulations may be junked entirely during the Presi- 
dent's H<'nmd term 

A Himilar Htate tjf et|Uiv(Katum nlaguiHi the government's mtyor civil rights en- 
forcement agency— EEOC'— during the firnt four Reagan years. While Chairnfian 
Thomas was expressing his personal philosophy against quotas and numerical refme- 
dit^s. the ngencv's foot soldiers— the compliance personnel and attorneys in 'the 
field -continued to negotiate settlements and to go to court seeking the same goals 
and timetabli»H they have always sought. 

New activism by CommiHHumer due 

This disjointed approach will be changing during the next four years, Thomas 
s^iid. as the commissioners take a more active role in policy developnjent and day-to- 
day activities. 

**I don*t appreciate reading in the paper that [EFXXvl agreed to some settlement 
with quotas in it/' he told BNA. In the future, the five-member Commission will be 
working to nee that its philosophy is carried out in the field and that its policy— 
"not filtered and translated'*— is carried out by Commission staffers. 

"We aren't saying we have all the answers, but we're saying we are the commis- 
Hioners nitW'-we want to have an intelligent review of our internal rules and guide- 
lines and regulations. And we intend to do ^hat in an intelligent, logical, rational, 
cartful, professional way," he said. 

A harbinger of this more activist approach surfaced last month, when commis- 
sioners voted to reexamine the long-held requirement that Federal Government 
ag< iioi« H submit numerical goals ana timetables as part of the multi-year affirma- 
tive action plans they must submit to EEOC (1984 DLR 201: A-8). It was a "logical 
time" to review the requirement, since the directive will be expiring shortlyt 
Thomas said, and this approach of reexamining the necessity of goals and timeta- 
bles is likely to be extended to the private sector soon. 

•*We*re going to hjok at [the federal management directive) from top-to-bottom. 
The use of propfjrtional representiition just doesn't comport with reality. You can't 
have a situation where— because you are a member of a particular race or group— 
you are entitled to certain preferences. 1 don't think that's an'appropriate approach 
from a. policy standpoint," he safd, "We*re going to see similar thinking in the pri- 
vate sector.'* 

• iMi >re effevti i t remedies 

Thomas denies that the "victim-specific'* approach to remedies will lessen the ef- 
fectiveness of the agency as an enforcer of nondiscrimination. "People have tended 
to take comfort in these numbers [goal and timetable requirements],' he contended. 
"They think that somehow hiring by these numbers— even without any oversight or 
monitoring— enough was being done. 1 think that's baloney," 

Instead, Thomas said, the agency will be looking at new remedial approaches. The 
Commission will do "more careful analysis" before bringing suit, to ensure that the 
kmd of remedies that are sought are more effective ones, he added. 

"We're talking about things we can monitor," ht said. "Like taking action against 
those who were responsible. We*re going to start pushing in court for remedies 
against those individuals. For examjple, remove the head of the personnel office. 
Bring in new people. Actual changes. 

i'hatim'n m fH*nsiim. testing rules 

l'r(j(K)Hed regulations reouiring pension accrual for employees working beyond age 
♦l.*> are likely to be issued oy the Commission early next year, after some "glitches" 
in an internal analysis are ironed out, according to the chairman. 

Last June the Commission proposed to consider rescinding a longstanding Labor 
I)i»pHrtment rule that permits employers to stop making pension plan contributions 
on N»hiilf of workers who reach normal retirement age and to propose rules that 
maki» .such contrihiitions mandatory under the Age Discrimination in Employment 
Act DLK 124: A-f»). 

"If the pieces fall into place in a reasonably good way," Thomas suggested, final 
regulations are likely to be issued within a year. 

Another set of regulations that are likely to be changed are the Uniform Guide- 
lin«'H im Kmploype S<»lection Procedures— a massive and complicated set of regula- 
lions \sHia»d by lour IWlenil agencies in 197K. aimed at providing guidelines for 
avoiding discrimination in testing and explaining the government s interpretation of 
validation i^tandards 

There is a good possibility that the guidelines will be subject to "significant 
changes. ' wi id Thomas, adding that he has had '*a lot of concern" about the regula* 
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tionH HH they now Htand S()Ui*C(»h have indicattKl that one of the major movoB in any 
new proiKiHiilM will Jh» to wver the input the Ani^»rican Fsychologicar ABsociation his- 
t(»rically haH haci in ikhuiiik the 4*arlter reRulationH. 

A i year job 

The 37-year-old Republican says he has learned to take criticism-^particularly from 
the civil : iKhts intt»rest groups— in stride after heading th^ agency for nearly three 
years "We think we've run the Commission in a responsible way," Thomas said. 
"Our track record spc^akes for itself. Our efforts have always been consistent with 
our oaths to enforce the civil rights laws, and we defy anyone to show us differently. 
They may disagree with us, they may not like my management style or my party 
affiliation, but we defy them to show us where we have taken any effort to unf^r- 
mine civil rights.** 

Although his term expires in July 19Wi. Thomas siiid he's planning a four-vear 
agenda for the C^)mmission. "We'll go on in our own quiet, methodical way, he 
said. "I don't think we have to convince ourselves with rhetoric." The chairman 
added: "My term expires in a year a^d a half, but if things work out, 1*11 probably 
be here it while longer. I just look at this as a four-year-proposition and keep 
moving. In four years, we can do a hell of a lot." 



Attachmknt E.— Lktter* Chairman Thomas to ArroRNSY Gknkral Smith, 

April 5, 1983 

Equal Employmknt Opportunity Commission, 

Washington. DC\ Aprit .5, im, 
Ke WtllianiH v City of New Orleans (fith Cir. No. 82-3485). 
Hon. William Frknch Smith, 
Attorney (ienenil of the United States, 
f)epartment of Junt ire,, Washington, IXl 

Dkar Attorney Grnrrai. Smith: Today the C-ommission voted to withdraw the 
authorization by which its General Counsel would have petitioned the Fifth Circuit 
for leave to participate as amicus curiae in Williams v. Sew Orleans, In so doing, 
the Commission noted that the United States hhs already intervened as a party in 
the referenced case, and that you have certified that this is a case of general public 
importance in accordance with the provisions of Section 70fi<f)(l) of Title VII of the 
Civil Rights Act of 19(i4> as amended. 

We agree that this is a case of general public importance. Further, since it is your 
stated intention to file a brief in this case which would addresss the issues in a 
manner contrary to the position this Commission would have taken and because of 
the EEOC'h responsibility for enforcing Title VII, we are forwarding to you the Com- 
mission's analysis of the issues raised by this case for your consideration as the De- 
partment develops iia brief. 

As I summarized in an earlier letter to you, the Civil Rights Division of the De- 
partment of Justice intervened in Williams following the Fifth Circuit panel deci- 
sion reversing a district court's refusal to approve an employment discrimination 
case consent decree containing race-conscious promotion goals that would inure to 
the benefit of black police omcers who niav not have been actual victims of past 
His<Timinatory practices. The Department of Justice's accompanying bri^* urges the 
Fifth Circuit in en banc rehearing to vacate that panel ruling and hold that federal 
Courts are prohibited both by Title VII and by Constitutional equal protection guar- 
antees from approving or granting such relief in any Title VII case. 

Specifically, the Department of Justice has suggested that the last sentence of 
Section 706<gi of the Title VII (42 U.S.C. 2000e-5(g)) expressly prohibits courts from 
ordering any affirmative relief that benefits persons who were not actual victims of 
iin employer's unlawful employment practice. That sentence provides that: "No 
order of the court snail require the admission or reinstatement of an individual as a 
member of a union, or the hiring, reinstatement, or promotion of an individual as 
an employee, or the payment to him of back pay, if such individual was refused ad- 
mission, suspended, or expelled, or was refused employment or advancement or was 
suspended or discharged for any reason other than discrimination on account of 
ratV. a>lor. religion, sex, or national origin ** 

A(lditi(>nally. the IVpartment of Justice has suggested that (Constitutional equal 
protection guarantees prohibit such race-c(>nscious relief because of the absence of 
any compelling governmental interest in benefiting nonvictim minority employees 
to the possible detriment of innocent non minority employee expectations. 
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• V\HU\ liMiriiiK ol ihf Department of JuHticen petition in the Williams case, the 
tk^uul Kniployment ()p|Kirtunity ('(immiHHion becarye very concerned about the seri- 
oUA impact that position would have, if adopted, both on Commission policy and on 
casett in which the Commission is^a party. For example, if the the I>epartment of 
fJuHt ice's position were to become law, it might well invalidate innumerable concilia* 
tion agreeements, consent decrees, and abjudicated decrees to which the Commis- 
Hion is a party, as well as the Commtasion's own published guidelines regarding ap- 
propriate affirmative action under Title VII (29 C.F.R. Part 1608 (1982)). Similarly, 
that position also would affect the C/Ommission'S current efforts to obtain affirma- 
tive action remedies in pending conciliations and litigation. Finally, the Commission 
was concerned with the breadth of the Department of Justice's position. Because 
that position would prohibit court-sanctioned afllrmative relief whenever the relief 
woula benefit pi^rsons who were not actual victims of past discriminatory practices, 
the position not only would invalidate the protnotion goals at issue in the Williams 
case, it also would invalidate most other court-sanctioned prospective afTirmative 
action— whether in recruitment, training, or hiring, and regardless of the vastly di- 
minished irfkpact of these latter remedies on the legitimate expectations of innocent 
nonminority employees 

For theHt» reasons, the Commission undertook its own review of the position pro- 
posed by the Department of Justice in Williams, As I indicated obove, the Commis- 
sion reached diametrically opposite conclusions with regard to both the statutory 
and constitutional components of the Department* of Justice's position. Specifically, 
following an exhaustive review of both the 1964 and 1972 legislative histories of Sec- 
tion TOfiig) of Title VII, the Commission found no support for the notion that Section 
TOfkg) WHS intended to prohibit court-sanctioned affirmative action that would inure 
to the benefit of persons who were not victims of an employer's past discriminatory 
practiced. Kiither. both the 1964 and 1972 legislative histories indicate quite clearly 
that the final sentence of Section 706(g) was intended simply to emphasize that an 
employment decision would not be unlawful under Title Vll if it was predicated on 
a reason other than race, color, religion, sex, or national origin. Additionally, Con- 
gress actually broadened the remedial provisions of Section 706(g) in 1972 by specify- 
ing in that section that "affirmative action" relief "is not limited to" the examples 
stated in that section, and by stating expressly that a district court could award 
"any other equitable relief as the court deems dpproprioli." Finally, and in that 
same year, Congress rejected by a two-toK)ne margin an amendment to Title VII 
that would have prohibited the E3X)C and all other federal agertties from requiring 
employers to adopt numerical goals with regard to the employment of minorities. 
Notably. Senator Javits led the debate against that amendment by citing federal 
court cases approving the use ol prospective race-conscious employment goals (118 
Cong. Rec. 1H6M' H4 (1972)), and the Conference Committee report discussing the 1972 
amendments to Title VII noted that, "it was assumed that the case law as developed 
by the courts ivould continue to goVern the applicability and construction of Title 
VII." a IS Cong. Rec. 7166 (1972)). * 

The Commission also reached an opposite conclusion with regard to the Depart- 
ment of Justice's Constitutional equal protection argument. Briefly, the Commis- 
sion's basiq difference with th^ Department of Justices position concerns the identi- 
ty of the "interest" courts vindicate when approving prospective race-conscious af- 
firmative relief Ah 1 noted above, the Department of Justice contends that there 
can U» no com|x»llinK governmental interest in benefiting nonvictim minority em- 
ployet»M to the possible detriment of innocent nonminority employees. The Commis- 
sion believes, however, that that contention is not a proper statement of the govern- 
mental interest pursued by courts in approving affirmative action relief Rather, the 
Commission believes that the interest served by court-sanctioned affirmative relief 
jn Titli» VII ni.s4'H is the express Congressional objective of eradicating the effects of 
past (JiHcrnnination and integrating traditionally segregated workforces. The Com- 
misHion b<*lieves that several Supreme Court cases confirm that this interest is suffi- 
ciently compelling to justify such relief, and that other Supreme Court cases make 
clear that as long as such relief is responsive to a probable pattern or practice of 
discrimination, an express employer admission of discrimination is not a necessary 
pnuiicati* to such relief Thus, the Commission believes that Constitutional equal 
protfK'tiori guarantees do not prohibit prospective affirmative action relief despite 
the lad that the incidental bi»neficiaries of such relief often may not have been 
actual vittimH of past discriminatory practices. 

The CommiHSion strongly urges you to consider the ijregoing views in developing 
your brief in this case* and in formulating future Department of Justice policy in 
this area Should the Department of Justice decide not to change its p()sition sub- 
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untially, i\\v \h*pnr\mi*t\\'H bru'f nhould indicate the difference between ita poBition 
imd that of the Coi^miHHioii. 

Sincerely. ^ 

(!i«ARKN(*K Thomaa, Chairman. 

Knclo8ure. 



AXTArHMKNT F — Ll-TFTKR, CHAIRMAN ThoMA8 T<) ArfORNEY GKNERAL SmiTH, MaRCH 

Vmvau Kmpix)Yment Opportunity Commission, 

Washington. /X?. March Ji 19SJ. 

Re Williams v. City of New Orleans itAh Cir. No, H^-imrti ^ 

Hon Wii.UAM Frknch Smith, 
Attorney (ieneral of the United States, 
l)e[xtrtment of Justice, Washington, DC 

Dkar ArroRNKY (;knkral Smith: The Office of Legal Coupsel of the Department 
of Justice rtKrently issued an^opinion to Assistant Attorney General Wm. Bradford- 
Reynolds regarding the authority 'of the Equal Employment Opportunity Commis- 
sion to participate as amicus curiae in Williams v. City of New Orleans (Sth Cir No 
H2-343r)). That opinion suggest that- the Commission lacks authority to participate in 
Williams in the absence of the Attorney Generals consent. Although the Commis- 
sion's own opinion regarding its amicus participating authority is not identical to 
that reached by the Office of Legal Counsel, I do fieel in light of the significance of 
the Williams case that the Commission should solicit your personal consideration of 
this matter. _ _ , . . ^ , . . 

On January 7. 198:^. the Civil Rights Ehvision of the Department of Justice inter- 
vened in Williams following a Fifth Circuit panel dtcision reversing a district 
court's refusal to approve an employment discrimination case consent decree con- 
taining race-conscious promotion goals that would inure to the benefit of blacli 
police officers who may not have Been actual victims of past discriminatory prac- 
tices. Thf Civil Rights Divisions accompanying brief urges the Fifth Circuit in en 
banc rehearing to vacat^^that panel ruling and hold that federal courts are prohibit- 
ed both by Title VII and by Constitutional equal protection guarantees from approv- 
ing or granting such relief in any Title VII case. 

Specifically, the Civil Rights Division has suggested that the last sentence of Sec- 
tion 7(M)<g) of Title VII (42 U.S.C. 2000e-rj<g)) expressly prohibits courts from order 
ing any affirmative relief that benefits persons who were not actual victims of an 
employers unlawful employment practice. That sentence provides that: 

"No order of the court shall require the admission or reinstatement of an individ- 
ual as a member of a union, or the hiring, reinstatement, or promotion of an indi- 
vidual as an employee, or the iiayment to him of any back pay, if such individual 
was refused admission, suspended, or expelled, or was refused employment or ad- 
vancement or was suspended or discharged for any reason other than discrimination 
on account of race, color, religion, sex, or national origin. . . 

Additionally, the Civil Rights Division has suggested that Constitutional equal 
protection guarantees prohibit such race-conscious relief because of the absence of 
any compelling governmental interest in benefiting nonvictim minority employees 
to the possible detriment of innocent nonminority employee expectations. 

Upon learning of the Civil Rights Divisions position in the WilHams case, thj? 
Equal Employment Opportunity Commission became very concerned about the seri- 
ous impact that position would have, if adopted, both on Commission policy and on 
ca.seH in which the Commission is a party. For example, if the Civil Rights Division s 
poHlrion was to hf»come law. it might well invalidate innumerable conciliation agree- 
mentK. consent d«»cret»H, and adjudicated decrees to which the Commission is a party, 
as well as the Commission s own published guidelines regarding appropriate affirm- 
ative action -under Title VII (29 C.F.R. Part 1«08 nUH2n. Similarly, that position also 
would affect the Commission s current efforts to obtain affirmative action remedies 
in |M»ndlng conciliations and litigation. Finally, the Commission was concerned with 
the breadth of the (*ivil Rights Division's position: because that position would pro- 
hibit iourt sanctioned affirmative reli(»f whenever the relief would benefit ijersons 
who were not actual victims of past discriminatory practices, the position not only 
would invalidate the promotion goals at issue in the Williams case, it also would 
invalidate most other court-sanctioned prospective affirmative action— whether in 
recruitment. t»'aining. or hiring and regardless of the vastly diminished impact of 
thesi' latter remedies on the legitimate expectations of inm^ent nonminority em- 
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pIovw'h ThuH^ vwu III ciim'H/whw a lonK-continued and egregious pattern of dis- 
crimination huH Nfn proven or Hhown to be probable, the position would prohibit 
the courts from respondihg with broad remedial prospective relief, and thereby limit 
remedies even for systemic Title VU violations to the more limited ' make whole 
remedies characteristic of single-plaintiff lawsuits. 

For thime reasons, the Commission undertook its own review ot the position pro- 
ijosed by the Civil Rights Division in Williams. As I indicated above, the Commis- 
sion reached opposite conclusions with regard to both the statutory and constitu- 
tional components of the Civil Rights Divisions position. Specifically, following an 
exhaustive review of both ♦he 1!M54 and n)72 legislative histories of Section 70Wg) of 
Title VII. theXiiimnission found no support for the notion that Section 7()b(g) was 
intended to prnhimrt(>urt-sanctioned aftirmative action that would inure to the ben- 
efit of persons who were not victims of an employer's past discriminatory practices. 
Rfithen both the 1%4/tind \\m legislative histories indicate quite clearly that the 
final sentence of Section 70ti(g) was intended simply to emphasize that an employ- 
ment decision would not be unlawful under Title VII it was predicated on a 
reason other than race, color, religion, sex, or national origin. Additionally, ton^ 
Kress actually broaden^ the remedial provisions of Section 70b(g) in 1972 by specity- 
ing in that s4»ction that "affirmative action** relief 'is not limited to the examples 
stated in that section, and by stating expre«jly that a district court could award 
• any other equitable relief as the court dsems appropriate. Finally, and in that 
Slime year. Congress rejected by a two-to^ne margin an amendment to Title V II 
that would, have prohibited the EEOC and all other-federal agencies from requiring* 
employers to adopt numerical goals with regard to the employment of minorities. 
Notably. St»nator Javits led the debate against that aHiiendment by citing federal 
court cases approving the use of prospective race^^onscious employment goals (IIH 
Contf Rec 166:^64(1972)), and the Conference Committee report discussing the 1972 
amendments to Title VU noted that, "it was assumed that the case law as developed 
by, the courts would continue to govern the applicability and construction of Title 
Vll " 11 IH Cong. Rec. 7166 (19721). «u . *u -i 

The Commission also reached an opposite conclusion with regard to the Civil 
Rights Division's Constitutional equal protection argument. Briefly, the Commis- 
sion's basic difference with the Civil Rights Division s position concerns the identity 
of the "interest" courts vindicate when ^proving prospective race^onscious afTirm- 
ative relief. As I noted above, the Civil Rights Division contends that there can be 
no compelling governmental interest in benenti.ng nonvictim "Jinontv employees to 
the possible detriment of innocent nonminority employees. The Commission be- 
lieves, however, that that contention is not a proper statement of the governmental 
interest pursued by courts in approving affirmative action relief. Rather, the Com- 
mission believes that the interest served by court-sanctioned affirmative relief in 
Title VU cases is the express Congressional objective of eradicating the effecte ol 
past discrimination and integrating traditionally segregated workforces. The Com- 
mission believes that several Supreme Court cases confirm that this interest is suffi- 
ciently compelling to justify such relief, and that other Supreme Court cases make 
clear that as long as such relief is responsive to a probable pattern or practice of 
discriminatioi.. an express employer admission of discrimination is not a necessary 
predicate to such relief. Thus, the Commission believes that Constitutional equal 
protection guarantees do not prohibit prospective affirmative race-conscious reliefv 
dewpite the fact that the incidental beneficiaries of such relief often may not have 
b*H»n actual victims of past discriminatory practices. . * 

While the Commission s legal conclusions on these issues are contrary to those 
reached by the Civil Rights Division. I believe that the Commission for the most 
part does share what appears to be the principal concern underlying the Civil 
Rights Division's position; namely, the unfortunately divisive effect of mandated 
ran-consciouH activity in the workplace. However, instead of adopting the orohibito- 
rv ixmition proposiKl by the (*ivil Rights Division, the Commissioners legal position 
ri»iterates that pri»cisely because all race-conscious remedial activitv by federal 
courts does represent an extraordinary remedy, such remedies must be cautiously 
approached and approved only after a thorough assessment by the district court ot 
the remedy's ni^cessitV; Consequently, the Commission believes that equitable con- 
siderations require a district court, to consider the efficacy of alternative remedies. 
th(» pl inni»d duration of the firopcwwd remedy, the effect of the remedy on innocent 
third parties, and the aviiilability of waiver provisions, before the court may ap- 
prove or award an v race conscious affirmative relief. _ ^ 

Because of the importance of these issues to the Comnjissipn s activities, and be- 
cause of the (Njmmission s diHerences with the Civil Rights Division on these issues. 
thf» Cnmmission determined that it should make its views known to the ruth Cir- 
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I'Uit by pnrtu ipntmK hh anm uH vmuw in the Wflhams aiHtv Although thff Commis- 
hioh'h jxwiMon in ihiH rv^nnl unfbrtunatfly will rt»Hult in a public difference of opin- 
ion between the Civil RiKhtH Divitiion arul the EK(X:. I do believe that conhiderable 
public benefit will result from squarely joining thewe important legal isHues for con- 
sideration by the Fifth Circuit. Moreover* and as 1 mentioned above, the Commis- 
Hion re8pt»ftfully dinagreei^ with the Office of Legal Counsel memorandum suggest- 
ing the abHi»nct» of KPX^' authority to participate in Williams,^ Nonetheless. I 
HMKure you that tht» Ccmimission also for the most part appreciates the appropriate- 
nesH of the Executive Brunch speaking with a unified voice on complex legal issues 
of major public imjx)rtance, and it in in that spirit that I am submitting the C^m- 
misHion's viows to you in advance of the (-ommisHion s participation in the WilliamH 

I would welcomi* thi» opportunity for the CommiHsion's (Jeneral (-ounsel, J)avid L 
Slate, and I to im»t»t with you at your earliest convenience to discuss this matter. 
" Very truly yours, 

Ci^RRNCE Thomas, 

Chairman, 

Kifual Kmphymvnt Opi^ortunity Commission. 



AriAl HMKMT Ci — L^HTKR, KECX' CoMMI8**I()NKRS TO ATTORNEY GkNKRAI, SmITH, 

January 2b lUHii ^ 

Va^vai Empu^ymknt Opportunity Commission, 

Washington. DC, January J6\ L9U 
Hr WillianiH, ft nl \ City of Sew Orleans toth Cir. No. 82-341io). 
Hon. William Frkn( h Smith, 
Attorney (tenfral »»/ fhv Untted Slates, 
IfefHtrtment of Ju,^tu'e, Washington, DC 

Dkar Attornkv (iKNkral Smith: The members of the Bciual Employment Oppor- 
tunity Conuni.syion strongly prott*st the action of your Department in filing a 
Motion To Inti»rv(»ne and Petition Suggesting Rehearing En Banc in the atx)ve- 
styled casiv 

^ We find thf action unacceptable because the Equal Employment Opportunity 
Commission was neither notified nor consulted before the Department of Justice 
t(M)k a jxmition in a brief which represents a radical departure from prior Depart- 
ment of Jastici* ami current Equal Employment Opportunity Commission policy, 

With(»ut comnieiiting on the merits of the position taken in the brief, we feel that 
the lJ«»partm(»nt's attempt to initiate a major and, as it turned out. newsworthy 
fhange in the government's Civil Rights policy, without even consulting ihe Equal 
Empl()ym»»nt ()pjx)rtunity Commission, constitutes not only a sharp departure from 
aiv»»ptabli» starjdards of inter agency prot(x:ol but was an action taken in derogation 



' Th«» OfTici* of \a%\\\ (VmnH«»l m»»moranduni sugge«tH two principal reasonH in support of its 
i'tmi-hisinn that thf Commiiwion may not purticipati* fis amicus curiae in lh«» Williams case. 
Kir'^t thi* nH»nioriindiini sung»'sts that b**cau}«' th»» Department of JuHtir«» and not KE(X' has au- 
t hunts initwitr liti^'atioh in public .H<H'tor employment diftcrimination vlv^*v^, the KK(X' may 
iiiit pari II ip.ifi' in .in> mantier in such cases Setond. the memorandum suggestn that Kxecutiv'e 
()rd»T IL'I \\\ .iinUHHs thf *;vihniission to the Attorm-y (Jeneral of all legal disputes betwwn Kx«»C' 
utivp ajii'ncu's 

Th«' CjmmiiMsiDn rrsix'ctrully disagr»»es with these conclusions. Although the Commission ud- 
miltedlv IS with»)ut authority to initiate or intervene in public .sector employment discrimina- 
tMo I'iiM's. it,M authoriiv to partii'ipat»» as amicus curiae in such coses has nev<*r before b<H»n chal- 
l<Mii:<*'J^ IiuJi'imI. -,011 e liii'ij \\w ( 'orn mission hiiw enjoyed the exprinin statutory authority to direct 
lis iifnnii s^i III apiH'iir (or iind n»[»n'rt«»nt the Com'niiHsion in any ca.sF in court, [except the Su- 
pri'?n«- ( Miirti • L' I Sr § jrHHU* \ \ht2\ leinphasis addcdM. and this authority has, in fact, been 
exert iM»d iii mit>ht H«Ttor ^»»niployrnent discrimination cases many times in recent years. Mofe- 
oM-r .ilthou«h Kx»tut>v»» Order lliUfi d(>c»s ri-quire that letfal disputes between Exw'utive agen- 
t n"< »M' submit t»'d to th»' Att(irn»»v ( Mineral prior to pro«»eainK in any court Kis the ('ommission 
n'»u h. dtiini*'. lh.it Order rxiept.s from that requirement any dispute for which there is *'«ptH;ific 
Ht.itiiitirv vestin^» of r»'MjH)n«ihiIitv for a r«»Holuti(m «»ls<'When' " l?.xt»cutive Order No 1214(1 rJuly 
|H |M7'h r»'print».d .w V . (J .'.iMJ. Supp V. As you Itnow. SiMrtion 715 of Title VII 
i'X|ir»'HsK prtjvnles thjl lh»' KKO< ' Mliall bav«» Ihe reMis)nsibility for devi»lo|)inK and implement- 
in*,' fii)lii ie« .md pr-u iirps deni^niKl to eliminate ctinflict . and inconsistency amonK 
iJh* v:in(iu^ di'pjirtmentM. ai:i»McieM. and brancheM of the Ked«'riil iJovernment r«»sjion.sible for 
ihi' im[il»Mn«'ntarion .uid onrorc««m«»nt of injual emplnyrnent oi)iH)rturn(v legislation, orders, and 
jMilkii'- Ij V^V <fL''ii)Oo 11' Thi- orfiii- of !^»nal' (*oun»*4»l memorandum omits mention of 
{he**!* »WM irn[Hirt.'int f.ii K 
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o\ thiH a^ii'my'.H statutory (li^HiKnation hh the chief interpreter of Title VII of the 
(*ivil HiKhtM Af! ol I 'Mi J. aH ameiulcd 

The Kquul Kinploynient ()p|x)rtunily ( onimission iH the '^principal Finleral agency 
in fair employment enforcement " (Prefiidential nit»88aKe tranHOiittinK Reorganiza* 
.ion Plan No 1 of 197H» 92 Stat. 19HI, to Congress). In enf'Tcing ftnlcral fair employ- 
ment lawH, the Commission is charged with the responsibility tor "eliminatling] con- 
flict And inconshitencN amon^ the operations, functions and jurisdictions of the 
various depart nu'iits. agencies ana branches of the Federal government resporislbte 
for the implementation . . . of equal employment legislation, orders and policies." 
(S€'e §7ir» of Title VII. C^ivil Rights Act of 1964. 42 IJ.S.C. 20(M)e-14: as modified by 
Reorganization Plan No. I of 197x. 92 Stal. IHKK and Executive Ortler No. 12()«7,.43 
Fed. Reg 2«9r)7 ( 197^0) Under Title VII of the Civil RighU Act of 1964, as amendeS, 
the Commission is'alsc) responsible for initiating civil actions against private em- 
ployers who violate Title VII and for initiating conciliation efforts designed to per- 
suade public employers to voluntarily comply with Title VII. (See § 706(f)(1) of Title 
VII, 12 U S.C 20lH)e-r)<rKl)i. Many of our lawsuits and conciliations under Title VII 
havr resulted in the adoption and implementation of affirmative action goal relief 
prof^nmis which are currently being monitored and enforced by the Commission. 

The Justice I)<»partinent*s brief, however, urges the C^urt of Appeals to ri^'verfle a 
panel dmsion by an vn banc ruling on tV ground that Title VII flatly prohibits 
courts from awarding any affirmative acticn relief which benefits individuals who 
were not specific victims of discrimination. This interpretation of Title VII is the 
direct opjxwiti* of the interpretations previously urged by both the Department of 
•justice and the tv^ual Kmployment Opportunity Commission. If this position is 
adoptefi by the courts^Mt could seriously affect our ability to enforce many existing 
judgments, con sent decrees and settlement, agreements entered into between this 
agency and employers over the last 11 years. A change in position of this magnitude 
clearly should have Ix^en discussed with the agency charged with the coordination 
and enforcement of Title VIIL 

Kverv member of the Commission finds this unilateral action by the Department 
of Justice deplorable While we are aware that you may not have been informed 
idxKit eilhiT the interest or role of the Commission in interpreting the Title VII re- 
H|xmHibiliti<»s of state and municipal employers, we urge that you review and recon- 
.^ider the I)<»partment ol Justice pnx-edures which permit such 4t serious breach of 



protocol to (Kcur 
.Sinceri'lv. 



C*ij\RKN(*K Thomas. 
Chuirman. 



Cathik a. Shattuc^k, 
Vice Chairman 



AUMANtXl M. RODKUiUK./: 

CommiHsioner 



Tony E. Gali.K(J()k. 

CommiHsinner, ; 
William A. Wkbb. 

CummiHHUinvr. 
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AiTAc^MMRNT II liHAriifN'y ViTY OF DsTHoiT, No. 80-1837 (Ordbr Entbrbd 

May 27, im) . 

^ 4 

No. 8()-i8;n 

Unitkd Statk8 Ccmjrt of Appbaub for the Sixth Circuit 
Hanson Bratton, et al.. Plaintiffs-appeu-ants, 
and 

UnITKI) STAT^:H of AMKRirA, APPLICANT FOR INTERVENTION, 



Thk City of Detroit, Michigan, defendants-appellees, 

and 

Cil'ARDIANH OF MicHKiAN, et ul., INTERVENING DEFENDANTS-APPELLEES. 

ORDER 

\M\)rv MKRRirr and .JoNFJi, Circuit Judges, and Ceusbrbezb, Senior Circuit Judge 

Thi* Unitt»d States of America, through the Civil Rights Division of the Justice 
Department, has requested leave to intervene as a party appellant and to file a sug- 
gestion of rehearing en banc in excess of the normal page limit. The City of Detroit, 
defendantJ4-app€»llees, and the Guardians of Michigan, intervening defendants-appel- 
)*H»H, have filed oppositions to that request. Upon consideration of all issues raised, 
arguments presented and interests claimed, we find that the governments interest 
can bt* ade<|uately protected via participation as an amicus curiae and that the in- 
terest of all othiTH involved, including* the Court, will be best served by a denial of 
' the request to intervene at this late date. Accordingly, while the Un ^ States is 
trtH* to request the right to file an amicus brief with this Court if ana when a re- 
hearing of this cause should occur, the motion to intervene as a party appellant is 
herebv DKNIED. , . 

The isHuen in this case have been fully and quite competently briefed and argued 
^ bv the parties involved, including parties who sought, and wen granted, the right to 
intervene at a much earlier time. Those issues have been carefully considered by 
thlH panel and a petition for rehearing and/or rehearing en banc is now pending 
bf^fore the panel and the full C6urt, respectively. There is no reason to believe that 
th«' prewnce of a new party is required at this point for the Court to be capable of a 
^ pn>|H»r resolution of the issues it has already begun to consider. • . 

A prior panel was faced with many of tbe same consideration in Detroit Police 
' Offic ers Amx'iatum v. Yoffng. 608 F.2d 671 (Hth Cir. 1979), cert, denied, 452 U.S. 938 
(liWli In fact, the affirmative action analyzed in Young arose out of the very same 
t plan the (-ourt hm been asked to review in the present case* In Young, the Justice 
• l^'partment joined in an amirus brief filed bv the Ek|ual Employment Opportunity 
(\/ffjmiM«i()n requesting that the plan be upheld in the face of challenges under Title 
Vn ancf the Fourteenth Amendment. The government s interest was then fully con- 
sidered. The panel majority in this case specifically followed the standards set out in 
A'nunfi. If the,«t)vernment wishes to argue that it position has somehow shifted siqce 
>Pthf Younf^ d/ciHion. surely that can l>eteccomplished by viilue of another amicus 
preHentatifin/t(» the Court, as was permitted in Young and has recently been permit- 
t«'(i bv \hr Suprertie Court in Htntton Firefighters UkoI Union No, 718 v. Boston 
( 'hiw'tvr. SAM T iS.( 't . NoH. X2- 1X5, H2-24rN ^2-259). 

The harm to the parties opposed to the government s intervention, and the harm 
to the proptT admini.Htration and disposition of such a major suit, so long oending 
lM»fore thiH ('ourt. wimply outweigh* any claimed harm to the government s Title VII 
iTitorri'mrrit interests ' The plantiffs have shown a clear Inclination in the past to 



'Wr \\x^U' that thi' .JuHtici* I)«'purt mint's chum in thm rejcnrd luckw much of the wpiKht it 
rnii^hr (.ihfTwiMc* ..arrv ^'w'i'w thi' nuiflict bi»twiM»n th'' {xwilion th»' Department hn8 tiiken hert» 
iind \hi\\ b> n'thiTH vi»Htfd with enforcomont powtTH andor Titli* VII. particularly the 

VA\\Xi\\ Kmplcyn^'n't OpjKirtunit y ( onimiHHion 
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lullv anil vi^orouMlv iirvjui' all relevant iKhUtm and hav** expressed their intention toj 
puisuf this uiKi' !hr(.iiKf» all availahlc channelH. including a petition for rehearing 
vn fmtu m this ('(nui and an ;i|iplKal ion tor (vrtiontn in the Supreme Court. While 
thf» govern nient's newly iiij«'ct«»d prewnce an an amtvus curiae ut thoHe Htages may 
prove helplul. its presence a« h party at this point iH unwarranted. 

The Unae<l States mav request the right itfl-arguments to tht ('ourt an an amicuH 
mmw il and when th«» full Court should deern a rehearing appropriate. The rejiuest 
Id intiTvi-ne as a party up|H»llant and. therefore, to file a suggefltion for rehearing is 
DKMKI) 

No. HH mi 

BHAn«>N V (*ITY OK I)KTRniT 

MKHRI'IT. Circuit Judge, diHstrnting. The United States through the Attj^rney 
(M-nerai ha.^ certified that this case is a civil rights case of "general public impor- 
tanci^" under 42 U.S.C. §2(M)0h-2 (197«K and thus the government is entitled to in- 
terv€»ne as a matter nf right "upon timely application." The Attorney General 
sought to intervene under this statute a few days after receiving our Court's opinion 
in this case We have uniformly fK»rmitted the United States to intervene in other 
civil rights cases, and 1 would not deny thi» government that right now. The govern- 
m.ent s arguments may or may not have merit, but its right to be heard seems clear. 
I. therefore, resfX'ct fully disagree with the, opinion of the Court denying Interven- 

Entered by Order of the Court 

John P. Hehman, Clerk. 



AiTAt HMKSi I - MtrrioN ANP Mkmohandi'm To Takk thk Dkiwikon OF Chairman 
Thomas, KE(H' v. Seahs, RohfircK and Co.. C.A. No. 79-C-4:m (N.D. Ill) 

l 'NHH» StATKS DiSThlCT Col'RT FOR THK NoRTHKRN DlHTRU^f OK Il.UNOIS, EASTERN 

Division 

Kwl Af. KmPLOVMKNT ()m)RTl'NITY (V)MMISSION. PMINTIFK, 

r. 

SkARS. RoKHt ( K AND Co.. DKFENDANT. 

Civil Action No. 7«»-C-4:i7H 
Jud^v Sordbvr^ 

MOTION KOR I.KAVK TO TAKK DEPOSITION OF CLARENCE THOMAS 

S.M-s. H^'ehuck and (*o (S«»arsi, pursuant to Federal Rules. of Civil Procedure 2f) 
.inci .'.n. moves ihi^ Cotirt for leave to take the defwsition of.Clarence Thomas, Chair- 
rrMn t»! th«' Kcinal Kniplovment ()p|H)rtunity Commission^(EE(X*). The bases for this 
i!H)ti(»n as more hillv set forth in the amimpanying Meniorandum, are that: 

1 Mr l liomas. in his capacity as C^hairman of the EEC)C, recently made public 
M.itements about this case to reporters for the New Ynrk Times and the WashirtMtiyrt 

/V's/ and rue 

.'. Mr rht.;n,is ^.taternents are relevant to the EKCX's burden oi proof, to the fac- 
I. .IV ifln-tl upt.M Si'ars in fU'fei.sf nf alleged disparities in its workforce, and to tSears' 
iMiMtlena-nt J" att»irni'>^" lees 
Rfspi-* tfiillv •;ijbnntt«*d, 

Albert K. Jenner, Ir.. 
John C. Tiu ker, 
William D. Snapf, 

CHARLt>? MOROAN, Jr . ^ 

I'amkla S. Horowitz. 

floWAROT. ANnER.SON, 

CiUifisel for Scars, HiH'buck and (a 
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Unitki) Staikh DiHTuin ('hhkt koh thk Nokthkkn DtHTKurr OK iMJNots, Eabtrrn 

DtVtHtON 

Ei^UAI. EmPLOYMKNT ()|*I*<)RTIINITY (*()MMI88ION, PMINTIKK, 

l\ 

SkARH, RoKBtICK AND Co., DEFKNDANT. 

Civil Action No 7!K*-4:n:r 
Jud^e Nordherfi 

MKMORANHUM IN SUPPORT OK MOTION FOR I.KAVK TO TAKK UKPOHITION OF OMRKNCE 

THOMAS 

Si'iifH, Roebuck and Co. (S<>ar8), pursuant to Fed.R.Civ.P. 26(bKll a^^J 80, i» enti- 
iUni to take the def)08ition of Clarence Thomas. 

In an unuHual public admission, Mr. Thomas, speaking in his capacity as Chair- 
man of the Vk\\xn\ Employment Opportunity Commission (EEOC),' cited this case as 
an '^example*' of the EEOCVs excessive reliance on statistics, stating. **[Aj case Hied 
by the commission in VJTJ against Sears, Roebuck and Company [sic], still pending 
in u Federal court, 'relies almost exclusively on statistics* to show discrimination 
ngiiitiHt women/* Changes Weighed in Federal Rules on Discrimination, N.Y. Times. 
\)i^c. Wm. 5 A. at I. col. « {Changes Weighed) (quoting Mr. Thomas) (Attachment 
A».' 

Mr Thomas' statements evitice his personal knowledge of relevant facts concern- 
ing the EE(X*'h attempt to discharge its burden of proof. For this reason alone, 
Sears is entitleci to tak«» Mr. Thomas deposition.'* 

Additionally. Mr. Thomas* statements are relevant to several issues which Sears 
intends to raise in its cas* in chie f. Mr. Thomas, for example, recognixed that a vari- 
ety of factors^ including cultural and educational background, may result in statisti- 
cal dispurities that are not^ ille^^al or discrirffinatory. *It s not that statistics are 
bud. ... but they have been terribly overused. Every time there is a statistical dis- 
parity, it is presumed there is discrimination * In fact ... the disparity is often ex- 
plained by other factors such as culture, educational levels, 'previous events* or com- 
muting patterns Changes Weighed at BlO, col. 4 (quoting Chairman Thomas). 

Seurs expects to prove that disparities in its workforce, if any. are explained by 
precisely such factors, over which Sears has no control. See Sears* Trail Brief at 8. 9. 
10- h;, 2\-22. Tm; see also Sears. Roebuck and Co. Offers of Proof of: Charles T. 
Ilaworth at '^-iu 7-10; Dr. Rowiline Ri^nberg at 2. 4-9; Dr. Irving Crespi passim; 
I)r Solonicm Polachek passtm: Dr. David A. Wise at 1-2; Dr. Joan G. Hawortn at 11. 
PJ(June I. Umi 

"Mr Thomas said he did not flatly oppose all use of statistical evidence. But he 
said there should less reliance on statistics and more use of other forms of evi- 
dence baw»d on actual conduct, such as oral testimony from witnesses telling *what 
happened to me.* ** Changes Weighed at BIO. col. 4 rquoting Chairman Thomasl. The 
same argument is made in Sears* Trial Brief. "(Tlhe EEOC has been unable in this 
ciiHe to identify a single alleged victim of discrimination .... The Seventh Circuit 
has notrd that such a deficiency is relevant ... Here, the need for anecdotal evi- 
({♦»nc»» iH at M Jireatest bt»cause the EE(X' must prove ... a regular practice of inten- 
tional discrimination." Scu^rs* Trial Brief at .'^0, iJo; id. at 5, 32. H6. Moreover. Dr. 
Bernard Si^^kin. the EE(X;V chief statistical expert, addressed this point at trial, ad- 

■ .\> ( hiiirin.in til the KK(X\ Mr. Thoma« in charged with responsibilitv "on behalf^ the 
CuMMiMH^mfM Icir the jKirniniMtnitJve ofM-ratiotiK of the OmimiMHion.' 42 U.SC. §2()0()e-*4(a). "(0|n 
U'hnlf cjI till' ( ornrnijwum. |hr| w r«»«ptjnKible for the implementation of (Commission ixilicy." 
K(M' OniiT .Nn llf». at Chapter (I 'AuK 17. \i)x2K reprinted in CK'H EEOC Compl. Manual 

■' Mr Th«)nia.M Jilso mad*' «tatemt?ntM published in the Washinffton Vmt. EEfX' Chief Cites 
Ahiis. of lUtitniiitsCrttrnu. Vinnh Pcwt. Dec 1, lliH4.§A, at IM, col. 5 (Attachment B». 

.' T.ikifiM ti'KtjnKjfiv M' aKenev headH in appn>priate when they possess personal knowledge 
III fartN rel.'viint to nt\ Jiction />f * Mvniti.in of S'trir AHfHH'tattons. Inc. v. Volpe. HIH F.Supp. 
■;.»#7i;n M IJ •!) DC M»70» Whi'ii that J«»«limnt!y roficernH factH pt»rtaininK to the agency head in 
\m< )Uiiin;ii «»r t\\ii\H\ judicial nipantv. the tefttiinoiiv must not delve into his mental processes. 
Cnttvti Stairs I \fnri:iin. 'M'-\ I'S 4i)IJ. '\2\ -22 MiMD: D.C. Fvdemtum af Ctvu- AsHitciattonn. Inc. 
I VntfH'. :{!»; KSupii at Ttid. n 12 Mr Thomii.**' referenciKi. RtHt(»ment«. however, which were 
rmiilr puhh^ 'v. ifn nut ri'lali' to hm judicial or quasi judicial function. 
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mittiriK thiit HtudMm i*xtimininK individual caHe or mtuations are more probative 
thun Htatmtical Htu(iM*N "i(*|iiM> MtudieM will give a lot more information that [sic] 
vou can in Htatintics . . , Vou wdl be able tu get additional information which can't 
be quantiHed. You will probably be able to make a much better decision/* Tran- 
script of ProceedinfTs at 4252 (Dec. 7. 19H4). 

'^Chairman Clarence Thomas [also] said the [law] has been wrongly stretched to 
require that blacks and women be hired in proportion to their numbers in the work- 
force" UFAH^ Chief Citen Ahune of Racial Bias Cnteria. Wash. Post. Dec, 4. 1984. 
I A. at I'i. col. T). The sole basis of the EEOC's attempt to show discrimination in 
Sears* hiring and promotion of commission salespersons is its assertion that hires 
and promotion should be proportionate to the EEOC*s assumed workforce. 

Had the (!hairman of Sears stated that statistics alone were the proper measure 
of employment discrimination, that individual charges and direct testimony did not 
matter, and that the background, preferences, and interests of women were irrele- 
vant* there woul^ be little doubt that the Court, upon motion, would allow his depo- 
Hition. Sears is entitled to the same opportunity in the face of statements made by 
the Chairman of the EEOC. 

Finally, Mr. Thomas* statements are relevant to Sears* entitlement to attorneys* 
fees. It is apparent from his statement that this case has been litigated for two and 
one half years, since May 1982, despite Mr. Thomas* concern about basing cases of 
this tvpe wholly on statittics. Chanffes Weighed at BIO. col. 4. *'[A] plaintiff 
Hhould . be assessed his opponent*s attorney*s fees [ifl a court finds that his 
claim w...> frivolous, unreasonable, or groundless, or that the plaintiiT continued to 
htigate after it clearly became so.'* Christianaburg Garment Co. v. EEOC, 4«S4 U.S. 
•112. 122M97K). 

HeHpectfully submitted, 

Albert E. Jennkr. Jr.. 
John C. Tucker. 
WlLUAM D. Snapp. 
('HARLE8 Morgan. Jr.. 
Pamela S. Horowitx. 
Howard T. Anderson. 

Counsel for Scans, Roebuck and Co, 



iKrom ihf Ni»w York Timeii. July \K 19841 

ArrArHMKNT J-- LKADiNc;.BLArK'REPUBUCAN8 Assail Reagan Rights Aide 

(By Robert Pear) 

WAHinN(;T()N. July K —Many black Republican leaders who support President 
Reagan nay they sharply disagree with the civil rights policies of nis Administra- 
tion* arid s(>rne have urged Mr. Reagan to dismiss the Justice Department ofllcial in 
charge of civil rightn 

Comments by the black leaders reflect the concern of some black Republicans that 
the Administration might try to gain support from white voters by antagonizing 
blackH. 

Reagan campaign officialH said there was no basis for such fears._ But as Mr. 
Reagan traveled to Florida. Alabama and Texas last week. White House strategists 
said he was counting on a strong showing by Southern whites to help offset Demo- 
cratic gains-'achieved through the registration of black voters, often in response to 
appeals bv the Rev. Jesse Jackson. 

Kepublfcan Party ofTicials estimate there are are at least 9(K),()()0 black Republic 
canH. represent ing\") percent of the black population of voting age. In 1980, accord- 
ing to a New York Times/CBS News Poll. percent of black voters supported 
IVeMident ( artrr iind 14 p(*rcent backed Mr. Reagan. Last month a Times/CBS 
.New.H Poll found that in a contc*st with Walter V. Mondale. the likely Democratic 
Presidential nominee. xMr. Reagan was preferred by just T) percent of the blacks reg- 
istered to vote, and H2 p€»rcent said thev would vote for Mr. Mondale. 

In the latest New York Times/CBS News Poll, conducted June 2li to 2S, 3 percent 
of thr 11 1 black reK|)on(lentH identified themsc*lves as Republicans. 

DISMAY OVKH HIUHTS AtDP. 

The black leaders praiHi?d Mr Reagan h economic policiew. and many of them said 
th»*y tended to opfKjse quotas. But they expressed dismay at recent actions and 
stiitements by William Bradford Reynolds, the Assistant Attorney General for civil 
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ii^ihu. whti Inih Uh\ th<- AiimiMNtratidti s uttatk on busing lor the purpr>Ht' ol' Hch(X)l 
(IcscKt'cKatKMi and ua thi< iim* of ()ui»tnh la education and eniphtyment. 

Wdhani T ( olenian . a lawyer who nerved an S<»cTetary of Trans|K)rtiitlon in 
the F«)rd Administration, said in an interview: 'The policies of Mr. Reynolds with 
re^iard to civil rights have been juat about 100 percent wrong, and deHpicable. I don't 
thmk his ixmitions are consistent with the law, with Republican Party philosophy or 
with the Itmg-rttfi^^e interwlh +>r the country. It would b« good if Mr, R*jynold» W4?r4j 
replaced " r . .■ • 

lilaii Republicans were lurious with the Justice Department for challengm^ a 
pK'al ordinance that reserved some construction contracU* in Dude (bounty, Ha,, 
which includes Miami, lor bidding exclusively bv blacks. In its brief last March, the 
Justice Department argued that the "set aHides' violated the conatitutionul rights of 
white contractors to "equal protection" of the laws. The depurlment contended that 
It was improper for the county to provide preferential treatment to a class of blacks 
unless each individual contractor could show he had been a victim of discrimination. 

Mr Reiigan sought to undo some of the political damage on June 27 when he told 
mmoritx contractors that he strongly support^ "special assistance" programs for 
minority businesses. The Justice l>epartment s position in the Dade (/Ountv case, he 
said, •n^sulted from the technical wording of that particular ordinance." Mr. Reyn- 
olds said the local law excluded Hispanic and white business from the "st»t-a8ide** 
contracts. 

'A MISPLACEI) RKSWJN8K* 

h iniMpjjiced resismse." Mr. Reynolds said in an interview, "to target some 
individual wlio is ju.nt carrying out the policies oi the Administration and winning 
ill court Our |>o.siti(»ns are 'taken on the basis of a carefully thought our evaluation 
of what the law reyuires." He said the Justice Department had been "remarkably 
succesHful" in iH-r^uading the Supreme C-ourt to accept its interpretation of civil 
rights law this year ^ , . ... 

Many black Republicans said they were delighted to see Mr. Jackson doing better 
than exiHM.t^^d in his truest for the Dt^mwratic Presidential nomiUition. Some said 
(hey wish he were a Republican. 

-"Jesse Jackson has pulled the cover off the Democratic Party better than any 
black Republican could have," said liellree S. Danitls. chairman of Black Voters for 
Reagan-Hush and chairman of the National Black Republic Republican Council, and 
adjunct of the Republican National Committee. 

"His difficulties with the hierarchy of the Democratic Party show that the party 
IS not serving th(» interests of black America." Mr. Daniels continued. "If the Demo- 
cratic i'artv is so great for blacks, whv does Jesse have to fight so hard to get his 
views onto the n(K)r of the DemcK'ratic National Convention?" 

I^lack Republicans said the b*»nefits of a growing economy, especially new job op- 
p(.rt unities, wyre of immens*' value to blacks. But they said the Republican Party 
wa^ rnrfeiting its op|)Ortunity to capture black votes because of the insensitivity of 
thi* Administration s civil rights policies. 

'RHI-rroHlC IS HARMtNC; COl^NTKY* 

Author A Fletcher, a black R<»publican who served as an Assistant Secretary of 
L.ibor in \\\r Nixon Administration, said" "Brad Reymilds is not doing as much for 
his ru'ht wing constituents as he claim he is He is not harming women and minori- 
ties ;is niucli as they |H»rceive that he is. But his- rhetoric is helping to polarize the 
country *" 

" It won't make for gw>d human relations, and it will hurt Republican candidates 
Willi black v(>ti»rs.'' Mr Fletcher continued 

I'ranciv S (luess. a bhick Ftepublican who wrves as a memlwr of the United 
.Stiitrs CniimiivMtin (»n Civil Rights, .said he fntended to campiiign for. Mr. Reagan ft 
ff'i i.H tKMi But added. "Opposition to qCwta.s and busing has b<.»en overempha- 
^]/rt\ N(» mnstructive alternative has enw ♦'d from the Justice Department.** 

.irSTK K DKPAHTMKNT ASSAll.KO 

( l.iM'mc rhoiTM.s. .1 hlack Ri'pul)lican who is chairman of the Kqual Employment 
OlMM.rlnnn' ( ■ornrnissinn. ^aul "There is a y«'ry strong perception that the Justice 
Depart oM'nt lias been too aggressiv«» on busing and (juntas and has s<»t a negative 
rather Jiiiii a positive jigenda on civil rights." r . • 

The .'ouncil of KM), an organization of black Republicans, many of whom are in 
hii.-MaM>.'*. "vehemently opposed * the Justice I)<»partment s position in the Dade 
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■ fuuiiiv ilM■onlu1^: In tin* I'ouiu'ii's fhairM»ui» Ivlaim* B. JenkinH. The depart- 
riH'Mt s riM'onI on rivil hk-JjIm. sIh* saul. shows "n<»t so much an obHtruction of juHtice 
as aif omission ol justu r ' 

Kfa^'an campai^'n oHlcials dtNtTiisK such crtliciHm aH partinan Hniping when it 
(.•onies from IVmrKTatH. but they take warninKH from RepublicanH more HeriouHly. 
Jarni-s M l.akf, a sjjukesman for the Reagan campaign* said: "We recognize that for 
too manv vearK, the iiepubliean Party ha8 not really developed an appeal for black 
votiTs Wr ooul<i do a b<'tler job." 

Mr l.ak<' said it was "outrageous" for jjeople to HUggi»st that the Administration 
woulrl want to )N)lari/e public opinion on civil rightH for political reaHons. "President 
K<:agan would not condone any aUivity that delilH*rately pitH one group against an* 
other to gam iK)lilical advantage." he si id. 

Mr Hawkins. Well, your hope is greater than mine. He indicat- 
ed this morning that he hasn't chfinged. Do you agree with his po- 
sition that his views today are the same as they were in 19H8? 

Mr. (i<>i,i)STKiN. That is not what he said in a series of letters to 
the Att()rn(\v (Jeneral in I can only interpret what Mr. 

Thon)as thinks by what he puts on the public record. Perhaps he 
did in private conversations over a beer say he had (questions with 
affirmative action which would lead him to oppose it, but that is 
not what he said on the public record. - 

Mr. Hawkins. Thank you very much, Mr. Goldstein. 

N«»xt is Mr. William Robinson. We have your prepared state- 
ment. Mr. Robinson, and it will be entered in the record, without 
objection, in its (>ntirety at this poin^, and you may proceed. 

STATKMKNTOF WILLIAM ROBINSON, I)IKK( T()R, LAWYKRS 
COMMITTKK FOR CIVIL RKHftiUjNDKR LAW 

Mr. RoHiNSON. Thank you, Chairman Hav^klns. 

It is a pleasure for me to be here to appear before you and other 
members of the committee. 

I appreciate* your commenting that the entire statement is in the 
record and noting that the hour is moving along, I would like to 
ri«ly on that and then not proceed to rehash the comments that are 
s(»t forth in the paper. 

Let me then make* a few other remarks. First, let me note that in 
one .sense 1 am glad that Clarence Thomas, who at a personal level 
i consider to be a friend of mine, has noted that these positions at- 
tributed to him in the newspaper are merely his personal views 
and do not reflect official policy of the agencj^. I would be much 
more upset if they were, in fact, official agency positions because 
tl)at v\()ul(i. of course, give us a much greater problem. 

While 1 have been critical of hivS personal remarks in my paper 
and 1 continue to disagree with him, I am. of course, not here this 
morning to bicker with Chairman Thomas over what are merely 
personal views. 1 Join another friend, Barry Goldstein, in noting, 
liowever. that Mr. Tliomas is not in a position where he can state 
purely private* views and have them routinely accepted as such. He 
IS chairman of the Equal Employment Opportunity Commission 
;ijuf publicly stated views on matters of EEOC policy will rarely be 
acc()r(|(»(i th(» status of purely private remarks. I urge Clarence 
Thomas tfien to vvach out forjhat point a little more vigorously 
;uul th(Mi. in turn, be considerablv more cijreful with respect to His 
expression of personal views wKen being interviewed by media 
p(»()I)le becausi' he is chairman of the FIKOC. 
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Havirm mki thow thiriKH, I want to make a few additional re- 
marks in juHt three aroaH, . 

First, 1 want to talk briefly about the use oi guideline authority. 
Second, 1 want to talk briefly about the use of statistical proof, and 
thtm frnallv, 1 want to talk a bit about broad remedial authority by 
KhkX: courts. 

U«t me start with the ust; of guidelines. 

The use of guidelines and regulations is an important source of 
Federal power or influence. It is used in a variety of ways if you 
focus for a moment on the advertising guidelines at the time. 
EEOC promulgated its testing guidelines in 19()6. There was fairly 
little learning. There was fairly little understanding of how this 
new law was going to affect the use of tests in employment. 

EEOC reached out, grappled with that difficult problem and laid 
out some suggestions. They were good. 

The courts, including the Supreme Court of the United States, 
then adopted these. Subsequently, those same views where re- 
viewed by this body and again further adopted by this body and 
made the basis for further modifications of the law. That process 
started with guidelines but, I would suggest at that point those 
guidelines had a force and effect recognized indeed by the courts of 
more than just suggestions by the EEOC. They had acquired, 
indeed, the force of law, the imprimatur of law by this body. It is 
an entirely different matter now for Clarence Thomas and the 
other cotmnissioners at EEOC to purport to undertake a broad 
review ofrhe guidtjlines in their entirety and wholly inappropriate. 

At this point, I would suggest that they would need' to offer a 
very strong rationale prior to undertaking that type of an effort. I 
don't bedrudge them any prerogative of fiddling around on the 
edges with things that people can debate and disagree with, but 
any basic review of the guidelines, I suggest, is thoroughly inappro- 
priate on their part and should require a strong rationale which^—- ^ 
they should be prepared to provide this body, f urge you to ask 
them for that. . . \ 

There is another way in which guideline authority can be used so 
occasionally that the Supreme Court will render a decision Which 
we all understand to be landmark but not completely clear like 
Weber. , 

We didn't understand exactly how it was going to apPb'. what 
circumstances and so forth. Guidelines issued by the ELOC sought 
then to explain how the principles of Weber can be used in other 
contests, a thoroughly appropriate use of guideline authority. 

It strikes me, Mr. Chairman and members of the committee, as 
being wrong and wrong headed to say that you are to undertake a 
complete review of the affirmative action guidelines based on 
Web(>r without even having stopped to formulate a view of Weber 
which was, if I didn't mistake, the testimony of Chairman Thomas. 
I frankly think that is not good enough and that again he should 
be asked to provide his view of Weber before he undertakes to re- 
write the affirmative action guidelines. 

Why? What is his reasoning? I didn f" hear any. I think some 
should be forthcoming. I urge that you seek it. 

I would like to move now to the question of statistics. Barry 
Goldstein has given a primer on that. You can use st.itistics to 
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dtnnon.stratc udvrrMr impact requiring that an employer then come 
forward and demonstrate that his tests are indeed related to the 
job. 

In another context, you can use statistics to show that there is 
such a viable disparity between the numbers of blacks hired foi a 
[X)Hiti()n and the number of whites that it raises an inference of dis- 
crimination. Indeed, the Supreme Court on several occasions has 
said that where the statistics show a disparity of two or three 
standard statistical deviations in the hiring of blacks compared 
with what would be the expected norm, you have proven discrimi- 
nation and you shift the burden of proof a3 a matter of law, not as 
a mere matter of procedural niceties, unless that employer comes 
forward and shows some nonracial reasons to explain away those 
statistics. If there is a violation, Mr. Chairman, and I ask Clarence 
Thomas, I guess historically since he is not here, under those cir- 
cumstances a court just having concluded that a company is in vio- 
lation of title VII because they failed to hire blacks to the extent of 
two or three standard statistical deviations, statistics alone, why 
shouldn't that same court then be permitted to require that that 
violation be cured by the employer hiring exactly the numbers of 
its violation? 

I think that the courts can and do have, that kind of authority. 
That that kind of broad relief that is the use of numerical remedies 
is effective. I disagree with my friend, Clarence Thomas, in his 
thinking that it doesn*t actually work. I suggest that he ask mem- 
bers of his staff to provide him with the reports rendered by AT&T 
pursuant to the consent degree with EEOC which rely largely on 
numbers. Certainly the enforcement proceedings and the follow-up 
proceedings, show very clearly by the numbers exactly how goals 
and timetables work and work effectively. 

Now, he sought to avoid that by making reference only to how it 
didn't work in the Federal work force. With respect to that, I 
would like to remind him that just a couple of years ago as this 
administration came into office, we, the lawyers comimittee and the 
NAACP Legal Defense Fund, among others, negotiated a consent 
decree with the Government that requires the Government to 
remove adverse impact in a number of jobs which previously were 
goyerncJd by the PACE test. 

A lew years have gone on now and there are some results. Re- 
ports h^ve been prepared that Mr. Thomas can get access to 
merely by calling over to the Office of Person^lel Management and 
if he would do so, he would see the extent to which removing ad- 
verse impact, which is the numbers, really works. It has worked in 
that instance to the tune of increasing the number of blacks hired 
last year fivefold over the proceeding year. That, I suggest, Mr. 
Chairman, is real effective relief. 

I hope my friend, (-larence Thomas, will reconsider his opinion of 
that relief and not merely vote to allow the general counsel to con- 
tinue to seek it, but indeed will, himself, become an advocate of it. 

[Prepared statement of William L. Robinson follows:] 



77 



74 



I'RKPARKn StaTKM^ NT tiK Wu.l.lAM I. HoHINSON* AND KlCHAKU T. SKYMOI'R/- 

i.AWYKRs* ('oMMiriKK FOR ('ivii. Ki(an*s Undkr Law 

Mr Chairman, and members of the Committee, we are plea.si*d to Jk« able to pro- 
vide this testimony, but saddened by the nt»ed to prenent it. The Uiwyers* Clommit- 
tee* tor Civil Ri^jhts Under Law, as you know, was founded in 1%:^ alter President 
Kennedy mvlt(Hl the leaders of the American bar to the White House and asked 
them tt) iNtahlish a new or^'uni/^ton to help pro\*ide lejial services to blacks and 
either minorities. (Ker the last 21 years, the ('ommittee and its local affiliates in a 
numb«»r of cities have represented blacks. Hispanics. and women in thousands of 
civil ri>?hts cas«»s and in hundn»ds of employpient discrimination cases. We have 
either represented the named plaintiffs, or filed amicus briefs* in many of the land- 
mark cases interpreting; the fair employment laws passed by Ccmgress. The proper 
con>it ruction of Title VII. of its testing provisions, and of the various EE(X' (iuide- 
lines adopted over the years to provide guidance to employers, to. the Courts* and to 
htigants. have long bet'n of deep concern to the Committee. 

It is for these reasons that we vie*r with deep concern the receiH efforts by the 
Administration to weaken the antidiscrimination requirements of Tilje VII. These 
efforts include the Office of Personnel Management s espousal of the th>w>ry that all 
tests Can automatically be presumed valide for all jobs— a view endorsed by the 
Staff Director of the Civil Rights Commission—and several recent public statements 
made by the Chairman of the EEOC. These efforts suggest three positions which 
cannot n^'ont'lled with the meaning of Title Vll or with the decisions of the 
courts First. Chairman Thomas has called into question the usefulness of statistical 
proof in determining whether a given employer requirement disproportionately ex- 
cludes minorities or women from employment or promotion. Second, officials of' 
OPM! the Staff Director of the Civil Rights Commission, and Chairman Thomas "^re 
urging that the existing standards for determining whether an' employer has ade- 
quate justification for using such an exclusionary requirement be weakened, so that 
employers would prevail in more Cijses. The particular changes being advocated\ 
mside the Administration would, as a practical matter, mean that no employer 
could ever lose such a case. Third. Chairman Thomas has proposed changes in reme- 
dies which would shift the focus of relief away from benefitting the individuals or 
groujw discriminated against> and towards an. impractical and far less meaningful 
punitive search for those individual officials of the employer who were responsible 
fur the discrimination. 

Taken together, these proposals represent an attempted body blow to any chances 
n\ effective enforcement of Title VII, They seem to suggest that the Administration 
Is pi-oposing to turn its back on the consistent interpretations of the law urged by 
two Republican and two Dem(Kratic administrations, and upheld by a unanimous 
.Suprem«» Court. They suggest that this Administration is seeking to change Title 
VII into a law requiring pnxjf of discriminatory purpc^e before any remedy can be 
given, and so to limK injunctive relief as to take away the incentive of victims of 
discrimination to bring suit. , ... i_ t t 

While Chairman Thomas may have been **thinking out loud when he gave the 
statements, and may not have intended to indicate any substantive poskions when 
}w made them.'* his remarks have at the least create! great confusion over the 
futurn liitec tion of the KKCMV If (*hairman Th(mias* recent statements were intend- 
ed as a reflection of his considered views of th(» law. they are woefully mistaken and 
irreatly harmful . . . . ^ 

Part A of this statement ipp. discusses the background and development of 
th** principli«s challenged by thwe recent developments. Part B (pp. discusses 
v.u h ol the fiev«»lopinents. and their practical implications. Part C 'pp. li>-21) dis- 
tMjss«'s tliM Iiki'l.v i'«mse(pirnc(»s of such efforts. 



' Dinu tnr. (\,iTimilt«M' lor Civil Rights VuiU*r Law. M'Hi "Kyc " Stwt N.W. Suit<» 400. 

VV.iHhiiiKlMn. DC -Mmn;. r . » i. 

DinTtMr Kmpl'istiM-ni l)iM rnnin;itinfj Pnijrti nf th«» Lawyers ( <mimitt«.4' for ( ivil KiKhtH 
I "thIit l.av\ , , ^, 

' Pnlirv jH.s|ti..ns of tUr KK^K' ttuv h«» taki'M iml.v by n vote of thr full ( omrniHMion. and the 
iirtK \«it»"« hi'ld fin ntw nf these* matters was a v«ite by the ( nRimiHHUin tci review the llnifbrin 
(iuIcielineH r.n Knipl"v»'e Si'lectinn PPKedures. CFH Part HiOT That vdte did nut prejudge 
the niitnimf ot !h»' H'Mew. (»r call intu (jui'sticai any f)l" the lnngstamlin« prinriples of Title VII 
j.iw whu h thf ( "b.iirman s statements have rhallen«»Ml 
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A rilK II»:Vi>;U)l*MKN'r ok TIIK PKINnPLKH or FAIR KMP1/)YMENT LAW CHALLENGED BY 
nPM AND HY CHAIRMAN THOMAS 

When Congress enacted Title Vll of the Civil Rights Act of 19f)4. it prohibited in- 
tentional discrimination and then; went on to make it unlawful for an employer to: 
*m2i limit, segregate, or classify his employees or applicants for employment m any 
way which would deprive or tend to deprive any individual of employment opportu- 
nities or oth<Twisi» adversely uffei'i his status as an employee, because of such indi- 
vidual h race, color, religion, sex, M national origin." § 70l^aX2) of the Act, 42 U.S.C. 

Congress continued, in §7o:i(h) of the Act, 42 U.S.C § 20()()e-2(h): . . nojr shall it 
l)e an unlawful employment practl(^e for an employer to give and to act upon the 
results of any professionally developed ability test provided that such test, its ad- 
ministration or action upon the n|pults is not designed, intended, or used to dis- 
criminate because of race, color, religion, sex, or national origin.** 

The plain meaning of both provisions is that Title VII bars practices which were 
not intended to discriminate, but which "deprive or tend to deprive** protected 
grou|)s from employment or advanOement, and that tests which are not affected by 
intentionally discriminatory application are protected only if they are "professional* 
Iv developed". 

In a year after Title VII went into effect, the EEOC jssued Guidelines inter- 
preting the testing provisions of §TOy(h).'* They stated in part: "The Commission ac- 
cording interprets "professional I v developed ability test** to mean a test which fairly 
measures ^e knowledge or skills rec^uired by the particular job or class or jobs 
which the applicant seeks, or which Tairly affords the employer a chance to measure 
the applicant s ability to perform a barticular^ob or class of jobs. . . .** 

Four years later, the EEOC issued a more elaborate set of testing guidelines in- 
tend(*d to cover all objective selection criteria. The new EEOC Guidelines on Em- 
ployee Selection Procedures ^ affirmed the central principle of the 1966 Guidelines^ 
requiring that employers which use tests disproportionately tending to ^^UflO'' ' 
members of minority groups or women have available "data demonstrating tHPtne 
test is predictive of or significantly correlated with important elements of work be- * 
hiivior which compromise or are relevant to the job or jobs for which candidates are 
beinj,' evaluated." * 

The H>Tn (luidelines were partictilarly valuable to employers, the courts, and fair I 
employment plaintiffs because they relied heavily on 4)rofes8ional standards devel- \ 
op<Kl Hy the American Psychological Ai^sociation and because they gave fair not^ice of 
the ^ndards which would be applied to anv validation studies performed by em- 
plo><»rs Prior to that time, most tests in use oy private employers were simply sold 
to th<»m "on' the shelf, and were not supported by validation studies meeting pro- 
fessiorial standards. Other objective criteria, such as height reauirements ana high 
scho<iI degree rt»quirements. were by and large adopted on the oasis of "seat of the 
pantiv"^ re<»lin'gs that the persons screened outoy the requirements could not perform 
the job No real attention was paid to the fact that such reauirements screened out 
large numk^rs of minorities and women, and few employers Dothek*ed to do anything 
to check their assumptions that the persons screenea out were in fact unable to per- 
form 

In I!»71. the Supreme (ourt spoke directly to this question in Grigfft v. Duke 
t\ti(tr (o. U)\ V S. 124. Duke Power had imposed a high school degree requirement 
f(ir the cornpanv's better*naying jobs and departments at its Dan niver Steam Sta- 
tion in North (^irolina iployees lacking a high school degree could be promoted 
into these Jobs and dt; rtments by taking and passing the Wonderlic Personnel 
Test and the Bennt^tt Mechanical Comprehension Test. The Court found that the 
Company had not acted with a discriminatory purpose, but the educational require- 
menr and the tests v.ere adopted "on the Company*s judgment that they generally 
wtuiid iin[)n)ve the overall quality of the workforce * However, neither had been 
sheiwn to hear a demonstrable rtMuticmship to successful perfonnance of the iob for 
which it was used, ' I'M U.S. at 4in. Writing for a unanimous Court, Chief Justice 
Burger stated; 

The ("uts i)f this case demonstrate the inadequacy of broad and general testing 
devices a.M well a.^ the infirmitv of using diplomas or degrees as fixeid measures of 
l apahility History is filled with examples of men and women who rendered highly 
I'ttiftive iMTfnrmanre without the conventional badges of accomplishment in terms 
i>f certificates, diplomas, or degrees. Diplomas and tests are useful servants, but Con 



• KK(K" (Mii{i««lim-> '»n Kmplovmpnt TcKling Pr<x'Hur<»H. iwHUod Augunt 24. VMWh 
Thv i:iTiM;uidflnu'v ixrv forth at Fed K<'K IOTM iAukuM !. !'»7ni. 
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KH'HH hiiH Miaruiatfd !hr » tHiirijousrnsr pro|M)Mili()n that they an* not to become mas- 

m V S*at* The Court went on to hold that the lilfiii and 11)70 KK(X: (iuideUnes 
were supfxirted by the Act and its legislative history, that there wan "good reanon to 
treat the Kuidelini*s a« expressing the will of Congress", and that they are '^entitled 
to great defererce". UW V S. at VM. Summing up the Courts holding. Chief Justice 
Burger stated , 

Noihing in ti ♦» Act precludeH the UHt» of testing or measuring procedures; obvi- 
ously they are useful. What Congrt»ss has forbidden is giving these devices and 
mi»c'hanisms controlling force unless they an* demonstrably a reasonable measure of 
job iH»rforniance. . . Far from disparaging job qualirications as such, Congress has 
made such qualifications the controlling factors, so that race, religion, nationality, 
and st»x bi»c()me irreleviint. What Congress has commanded is that ai^ tests used 
must measure the person for the job and not the person in the abstract. 

m IIS at VM) . r. . . 

In 1!»7'J. Congress extended the coverage of Title VII to the Federal government, 
and to State Jttid ItK'al governments.** The Committee reports and the debate focused 
on the (in^a decision, and on the need to ensure that the principles of (triggs were 




promoti ^ . ^ . . , 

whu-h fre*|uently prove of questionable value as a means of predicting actual iob 
IM'rtornianee The. problem is further aggravated by the agency s use of general abil- 
ity tests which are not aimed at any direct relationship to specific jobs/' 
Accordingly. Title VU was Amended to cover most public employers. 
The Supreme Court returned to the subject of testing in 1975, in Albemarle Paper 
Co, v. MiHHiy. I f S - 40.'*). Again, it reaffirmed the principles of the EEOC Guide- 

""These (Guidelines draw U|x)n and make reference to professional standards of test 
validation established by the American Fsvehological Association. The EEOC Guide- 
lines are not administrative '^regulations ' promulgated pursuant to formal proce- 
dures e,Htablished by the 'Congress. But, as this Court has heretofore note, they do 
constitute "Itlhe administrative interpretation of the Act by the enforcing agency* 
and consequently they are ''entitled to great deference." . . . 422 U.S. at 431 (foot- 
note (jmitted). , ^ . , . ^ . 

The Court continuwi: 'The mt»88age of these Guidelines is the same as that of the 
(inggs case— that discriminatory tests are impermissible unlesft shown, Iw profess- 
sionally acceptable methods, to be ''predictive of or significantly correlated with im- 
(Kjrtani elements of work behavior which comprise or are relevant to the job or jobs 
for which candidates are being evaluated*. . . Id. . . . 

In the same d(»cision. the Court held that back pay awards in Title Vll cases 
should not b<» limit<»d to situations in which employers had shown bad faith, but 
should be the rule. One of the Court s reasons for so holding was that '*the reason- 
ably certain prospt»ct of a backpay award'* would provide "the spur or catalyst 
which causes. employers and unions to self-examine and to self-evaluate their em- 
plovment practices" 422 U.S. at 417-lX, 

three agencii»s other than the EK(X; have had some responsibility for enforce- 




contractor; and the former Civil Ser\Mce Commission (now the Office of Personnel 
Management', which formerly had authority over questions of discrimination m 
Federal eniplovnient and which also has some enforcement authority as to State 
.ifid local U()vert)tnental empl(»yment under the Intergovernment Personnel Act." In 
I tT^ these three agencies and the KKCX' joined in the issuance of the Uniform 
Guidelines on Kmplovee Selection Procedures. 2!> CFR Part 1«()7 M\ Fed. Reg. :W290. 

Much of the job advancement of memb<»rs of minority groups and of women over 
the hist two decades has been a direct result of these rules. The "reasonably cer- 
tain ' awanls ol hack nav against employers, even if they are acting in ^ood faith, 
diM«s in l.ict spur empiovers to take a second l(X)k at exclusionary practices before 
Mnt !^ hroimht. and to l(M)k for alternatives which will bt» just m good in determin- 



" K«]ual Knipl-Jvm.'Mt ()p|>.»riiinitv Ai'i nf \T,-^. I»uh I. !»-J Lifil. sJi .Sfai 1 
' '.J'Jnd Cnnv: . \>\ S«'sj- . I'.iTJ V S C.KieC on^ Hl Admin News lil^r. 
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in^ real quiihtinittoiiH jind v^hu li will tiot havf> the oxcluHioniiry f*ffect. This "Hpur" 
would not work. how(>v(>r. if rinploycrH did not know in advance the .standardH by 
which their tests and other^lectiofi ^itdardH would be judged. 

B. THK ADMlNlSTKATlor^'^ CHALLENGES. Tf) THE ORIGGH RULE ANO TO THE UNlKOKM 

nUlOEUNES 

K<»r some years, the ofndals.ot' the U.S. Office of Personnel Man.'i>»ement ["OPM"] 
res^NWisible for developing the Kovernment s job tPHtH have been pushing a new 
th«»ory called "validity K^nereliziition". Based entirely on reviews of the published 
results of lar^^e numbi^rs of validation studi(»ft, without any check of such studies to 
determine whether the studie r*'viewed had bc»en performed in accordance with 
professional standards, and 1* >»ly ignorir(K the likelihood that developers do not 
publicize their failures, they have concluded that the validity of tests is not limited 
to the particular jobs for which studies have been done, or to the particular situa;.' 
tions m whi"h the t€*sts were used, and that the findings of validity are not even 
limited to the tc*sts that were studied. The two main proponents o. the theory are 
I)r Frank Schr idt of OFM and Dr. John Hunter of Michigan State University. 
Writing in the (K'tober 1I»<1 issue of Americat, Psychologist,* they stated: "Profes- 
sionally developetl cognitive ability tests * are valid predictors of performance on 
''if joB and in training for all jobs ... in all settings . . , {Citations omitted). 
. NUnote 1, added by the editors* states: 

fhv t i>Kn»!ivi» Jibiliiy teftts reCerred to throughout thiB manuscript are profeBsionally devel- 
oiM* 1. nhjiK-tivr t«>HtH of verbal ability, quantitative ability, mechanical comprehension, spaMal 
ahilitv. iind inductivp and d(*ductive reasoning that are widely used in personnel selection in 
imJuslry jind K"Vf rniii«»nt. - -The Editors 

If this ''validity generalization" approach is accepted* there would be no more 
noed for any employer to (H»rform any study of the validity of a test which operates 
tt) exclude minorities or women at a disproportionately high rate. Validity would 
iilways \w pr(»«umed. and it would necessarily follow that no employer could ever 
low a testing case. 

We are concerniKl that the lX»partment of I^ibor s Employment Service— 
which pnjvides the funds for State Employment Services md develops tests for their 
use in dt*ciding which applicants for referrals to employers should be classified as 
qualified to perform particular types of jobs— may be considering adoption of the 
"validity generalization** approach in its development of tests. While its validation 
studies have bt»en of p<K)r quality in the past, it might not even make a stab at per- 
forming such studies in the future. If the Department of Labor's Office of Contract 
(*onipliance Programs follows suit, the present standards applicable to government 
contractors would dissolve. 

Moreover, changes in the Uniform Guidelines along the path proposed by Drs. 
Schmidt and Hunter would ^reate enormous confusion in the courts. Literally thou- 
sands of plaintiffs and employers would then have to litigate the question whether 
the changes are consistent with Title VIL whether the new standards or the old 
standards should be applied* and even whether the courts should try to develop 
their f)wn standards. 0\*er sever*. 1 years» some scores of case would go up to the 
courts of apjwals, and a handful of cases may have to go up to the Supreme Court. 
iH^forr thr litigants and the courts would know definitely what thy standards will 
U» 111 \hv nn»antin)**, enforcement of the law would suffer while the enormously ex- 
(M*nsive and time-Consuming process of judicial clarification took place. During all 
this contusion, employers would also be deciding upon future selection procedures 
without any clear idea whether the procedures will ultimately be held lawful or not, 
and minorities and women will be harmed by the inevitable misjudgments. 

This IS no uih* sfH'Culation The Administrative Office of the U.S. Courts reports 
that inf>H* th.in !>.(Hiti new fair employment lawsuits are beinfT in court every year.'" 
Mar;> of thesr k-a^h'h are settled, or are resolved within a ouple of yearsi by the 
courts application of the present clear standards. I^t the government throw doubt 
t)U thesr standards, however, and employers are likely to take their chances in liti- 
k'ation instead of accepting reasonable settlements, and are likely to appeal the trial 
(*mirt>" rulings against them 

I'ntit now. the KK(K* has \^*vti a firm bulwark against any notion that validity 
( tjiilil simplv he presumed Howc^ver. the Commission has recently decided to under- 
take :\ re\ir\v cjf the Tniform (luidelines The scope* of the review suggt»Hts strongly 

* 
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thnt what \hr i\\i,vtu \ .K tuiillv hii^ ni iriiiui is ii . numlH»r Of drasl ii' iiniitations. in- 
I'ludiiiK stTiippin^; ul thi* tiuuirlmi'f*. liiiiitui^? thrni to unskilhKl jobs, thfir n'plaa*- 
inont by di.srnniinat()rv-pur()os«' standard, or th«» adoption of ihv validity Kt-nerali/.a- 
lion appruai'h A copy of the aK«*nda for the ri»viow is attathtnl as Attmhiiifnt A. On 
p 1! of tho agenda, it VxpresHly questions the holdingJi of (itt^H. 

Attai hrtU'Mt B to this testimony is the text of an interview with Clarence ThomaH. 
Chairtnati of thi» KK(K\ with th** Bureau of National Affairs' Daily Labor Reporter. 
The interview ran in the NovenilnT issue In it. Chairman ThpnuiH stated 

tthat the Uniform (iuidt^lines were likely to Ih» chaiiKt»d. that "one f>f the major 
moves in anv new pro|K)sals will Ix* to sever the input the Ami^rican Rsychol%Mcal 
As.stK'iatinn historiailiy has had in issuiiiK the «»arlier re^^uiations". It is hard td un- 
derstanti whv proft^ssional standards should U- severed from the definition of a '*prs^^ 
fcssionallv d»*vel()fH»d ability tej>l". the phrase used in the lanKua^t^ of § "(K^ihi. . 

He also stated that h- ^lvor«»d the elimination of remedies involving goals and 
tmietahles which he. curiously, thought difficult to monitor. in favor of relief he 
th<»tiKht would Ix' more «»flect'ive: "We're talking about things we can nionitor." he 
said "\,\kr taking action against those, who were resixmsible. We're going to start 
pushing in cc»urt for remedi«»s against thow' indivitluals. Kor exjimple. remove the » 
head of the |x»rs«)nnel officr. Bring in n«'W |x»ople. Actual changes." »^ 

Attachment (' to this testimony is a copy of the l)ecemb*\r :i. liWI article in the n 
New York Tinit^s makmg clear that the Administration is also challenging the use 
of statistical evict^mv in proving that selection pr(KCKiures have a disparate impact. 
4)r in provuig the existemre of subjective discrimination The courtH have relied heav- 
iK on such evuifuce.* ' and it is inijK)rtant to note that a finding of disparate impact 
has. m th«' words of Judge Friendly of the U.S. Court of Appeals for the Second Cir- 
cuit, only a "linnt«»d c)fnce'V'» ... .... 

"We must ni»t lorgct th*' limitt»d office of the finding that black and hispanic can* 
didates did ^iRnific .'uitly wors«» in the examination than others. That d(x»s not at all 
decide th«» cas«»; it simply places on the defendants a burden of justification which 
they shoulci not b<* unwilling tt) assume." 

it IS hard to und«'rstaiid how any, plaintiff could prove that a test or other selec- 
tion standard disproiJortionatelv excludes nienib<«rs <)f minority groups or Women 
unh'ss one counts the applicants and the selecti(*s.' Chairman Thomas' approach 
would tukxkv it hard t»ver to get to thi' |M)int at which an >»mployer would have to 
lusiify Its practu'iv** 

* ' Tbi' .il»;ir!ili»nnMMif ol isnnU ainl luni'lahlcs, and Ihr insiMi^nn* that no rciit'f bi» accorded 
iMMifif v^ho not imlividujilK provHi to tM* a viiJtini of di^uTiniimition. innores lh«' eswnlial fact 
Mi.it iIiMTunuialory I'niphAiTh <lo not (IisiTiminaU* hMcausi' they want to exclude one or two pur 

ul.ir hl.ii ks. Misp.uiMH. or woinrM. but Urausc iht'V wiml to oxdudr all such ix'ople or. failing 
th.it .w riianv .i-^ thrv tlurik thi-v can K<*t nwny with t'xcludin« Where the ntiolutiJin of h case 
li.i-^ tiikrn vi'iirs nian\ of ihr individuiil victims will no longer be available for the entry-level- 
itlhs .it I'^.'^ui' To l>ar ri'lii'f b*'iiHill itiK thi* ^nmps formerly excludH means, in a very real sense, 
that thr (li^tTtnMnalor\ i-rnplovt-r ha.s prevailcni r i • j 

»• Su< h .1 n'oirdv"' w(»uld not redrf'S*; the harm dom* to any victim nl discrumniUion. and 
iht-ri- \^i»ulci \h' iMi k'narantiM' that th«' n'placement would ^M> any Mier Just ah f\u«himentally., 
litir Vll inakt - iH' pruM.'^itiri (of such n»liH' Kvrn if a change' in the Matute made U avmhitH*. 
.1,„- iT.Mi KK vioiil.i \vi\n\n' that anv MU|M'rvisor or cirfiriiil fM»tcntially at risk made a party to 
♦hf hiu' I'niM vidli hi- •M hot i)wii rinlit to counsi'l. to rvs\M s«MlU*menl. to ap|M'al, and Jjo l«)rth 
In ih»' .i-iMl ..i-f. 11 vM.iild i»i>t:tM« j>o.4sjhlf to idrntilv at thi' tM»ginninK thf officialH who nn^:hl at 
!h»- I'tul hv (.inml iiiiiiMijuaily ri'^AjHwi-^ihli' for diHTuriinaiion I)(h*s one then make all manage- 
im ri! .iMutil- |HT-'itKiI Hi'f»Mj(lant- in the lawsuit. e;ich with hi^ or her own lawyer'.* Would a 
! i*.H .1, tiiin vvith A tti'fi'nilar/t rlass of 4ii|H*rvisi)ni and cjfTicials have to ]h* u^4lH^ in large cases? 

It Ml. h tti .tppr-M. h vM-re ummI in testirm rases, what would 1h* the remedy A suit to r«H.*over 
M:. ir-tin»: ■ ii-ufr.int - h**.* The. firing of the m:maKer who passed on the nmsultant s recj)m- 
!..i-.i.l.iii..n " llii- hciiii^ 'A I'.n h per'^')!! wH<» jipproved thcmi K'»iaK Up the t'haui of cornmanil'' 

II. Im|i- fiM. hjr;,' .» liccilmir"! 'Ii'-par.tte imp.'tcr. ol rourse. the employer has always had a full 
II ! ! Ill .fi|«n'!initv i«> I fi.i.i!lenK»' '1»»* -tati«tu'al pr<K>f Immuk used hv the plaintiff m the case. 
i« i '(. i u« l.nh in> .'.tti'-tir;il priMil the einplover reKanIs as tnore relevant 

( l- nnn i!i I'li-'m.!-. r»Mer.-n<'- in ihe Tunes article to the (ieornetown basketball ti*ani rv\V*v[ 
, .• i. . pi'iM .iii..|i .t th>- pnnripli-. .mci nMThK)k hi'^toiry Not t<M> Hiany years .ijjo. a c<»iint of the 
.. ,,i |,,.... „i .mh.iciiui ii .mil i sfMriiural'riilli'H»v>|>*>rls pronrams would have found therii 

, . A i-i l'i..! I 's • oi.ili- .oul iii'lri;i - Wil universities justified their lopsided s|H)rls ex|M«ndi 
• ,.. . .1 -..iV .p)'li'Jii. .Ml tin- l».i-iv.i| ^1lch (fMint^ Connres.- hw.ked hirether at the loj mIcjI 
,.' . ,,.,( ,,f,.hi.|i-.f that ilx ri- Ni.i" iHTMi-iv diM nnniiat ion anain.Kt women in uiiderf^rao. 'e 
■ •I V':, . (.i..i r i;' \'!er ( .iiiijt-^^ prolnhifrd -^iirh ijisi riiTiiiuttioii. larK»' niinihers of women Wen* 

, • . ... . ,hli. ti- ii.iMii ip.ifi' Thi- (•♦■rfMrm.iru e mI Anu'ruMii W()riM»n athl«*tes in the 1!»>I 

(,.... '1.- ,. .■■ -ii-ii ii! ^■Htmi..nv »n ihi' .K'< nr.'u V of t on^:r^•K^■ |ud)*riu'tU 

. I s. , . ' ' \ )\ ( ,f:. /:-v iHfl \ Ctu! Srnnr ( \>nn\u.<sn\fi Ifm K lid .'{"^T. .VXi I'Jnd 
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I'll.' tliru-! m| Ui<- i.ih iiii Ml-. 1)1 (>I*M. (*iv!l Hi«[it.s ( ornmission, and KWX) offi- 
j i.iU in il>i' hntr^ ;irth \v i-. Ih>it hrlortion |irni'('<lijrt'H such as Irsts an* pn»suniptivt»- 
Iv v.ilxi. and (li.i! :irj> r«(,ijin'rn«»rii tlint rraplnyiTH drrnnnstralf lhi» jof)-rp|at(Mlruf*H 
nl thi'ir ^^I'U'ction standards ji(»rm'h()w stand in tht* way of "nu»rrt" Ht»lct'tii)n. Thn wil 
i.laifii> 1)1 sunn* OI'M otrkials that national productivity has declined b<»cuuse of em* 
ploviT**" need In l<H»k at Job-relatednesH are all part of the same challenjje to (iriff^H, 
inii nt thr ^ttuw in^istpni i* on pnKjf of" disc*f inunatory purfxjse. 

[■in.ilU Att.ufnnrnt I) t<» thi^ ti'stiinnfiv is a iuijiy of Washington Post articles ap- 
\n'i\i\i\ii <in I)i*ii'rnhHT \. V-^>^\ In it. (*harmiari Thomas states that he thinks (tn^s 
' has Ih'imi oven'xi' iuied and ovt-r applied" A^ain. the statement tries to back up 
ihi- l iairn 111 a rinfi- xi^ti'nt pr<»hli'rn i)y an f»xarnpl<' ol a situation which simply do*»H 
imi ansr uridrr i iirn-nt law tliat of an eniploytT which did not have many black 
' iijrmeer^ iKnaus** f<«w l)lai ks havt» fn^^itieeririK de^rt'es, and which is ass(»rt<»dly at 
. >k lutder tin* (irt^i^s standard ' 

!i fia> iMTorrif n»Krettably clfar I nun OF.M's {wsitions and from these statement8 
that Mil' AdriiinistratnjTi is preparinK to en^fajie in a wholesale assault on the (tn^H 
»»tiind,ir<i and nn lla- rnifnrrn (Juidelini's, and tliat it s*»eks to immuni/*e everything 
liut iMtrntioiial di'-t r iirui'iation 

r THK I 1KKI.\ rn\SKWl KN* KS OK THK KINDS OK i HANCiKS HKINi; lUSCt 'SSKO BY THK 

ADMINISTRATION 

\Vr I [link If l'.i':lil> unlikt'ly that the courts will accept the kinds of radical depar- 
nifi'^ l?ij?n Um iiIv vrari of precedent envisi(mi»d by the Administration. What ts 
lik<'U. hnvM \» r. I*- iliat ilie proposed changes will, if adopted, lead to the above-de- 
MiilM'ii pnitr.iv tinn nf cninitless caftes until definitive rulings havi* been handed 
duv\n rill- tiurdi'M nn nur overworked courts, and the exf^»ns<> to litigants on both 

-id»-v will hr » iiMiii-^ 

bi iiinclu'.ioM. iM'liove ttiat tliese efforts of Administration officials defy the 
inM fit i)f ('^ln^;n•Kh in enacting Title VII of the (*ivil Rights Act of I9fi4 and in 
inii'inliruf tl;r hiw m ll'TJ. are unlikely to siicco(»d in the long term, but arv likely tA 

I r fair rnnirnoijs practical problems in \\u* short term It is a tragecly that the 
^•nnriiv and recoun t's of I fir government are l)eing diverted into these barren chan- 
rirl> insti'.nl n[ Iwing spiTit in more effective enforcement of the law.^*^ The govern- 
rni'iilal ageru ies charged with enforcement of the fair employment laws are not car- 
rwni: \\w [)runt ni the enforcement workload, as Cortgress ititended. but only a stnull 
port ion of tftr l)nrdi*ti ' ■ It i>i time for them to stop pursuing bast^less theories and 
hilt kir down to rhr M-m in business of enforcement . . \ 

•^n. h .111 »"f):i»lii\i'r wmilH n« \»'r havi* [M«cn nt risk undi'r ^uvh faith, Jxrauw it ban long b^eti 

II M'jiici) lu ilu" iiniri^ liiai pmiM-r varHstricR by whu'h to jud^e thr perfnumance nf an env 
l»:-.si"i I- I 111" iK-n «Mii,iy;i- ni hiacks aniomj the qualilM'd appliciintH, or in the qualrfied labor force. 

Mi'i-. |.ir i-x.iriit»li' Ihr Supri'iiic Court hi'ld lU HiUvlumui Sthtmf Distnrt v. (/nitv(i StateH. A'VA ■ 
I S ri 1 ; r.'TVi Whi'ii ^|Mt ial qualiilnitions are rt'quirfd to fill particular jobs, com* 

). i.iiiH U5 Uii- L'''n(>ral fHipulat 'rather than to the sniallfr Kroup of individualfi who pOHsesH 
' .■^j^'irv ijn.ilifii alii»n-- niji> havp littl** prohntivc valuf " In that riun*, a school diHtriot's 

• i':;-i- \ ii:iM)i .ii bLn k fi-.i^hc-' had lo Im- tunipan'd with th** |MTri*Mlag<' of black.H among teachern 

ih lllf- l.ifiiii |4i|i-(- 

' Si-i" ilii- ii'-,iiriiiiM'. i! ihf I..ivivi'r'< t'orninitti*i« on ihr KijhHM't of tht* KK<K"m litigation |)«»r- 

' in.. '\ t.. rhi. '^iif.j I'lnnjiOrr on OtltilMT W.i Wr ur«fd thilt thr KK(K* fiM t(K) 

h A 1 . 'hi- I ii.niM |>r<H l•^s|l|J^ -;\^lrrii li'iidi'd li» rHoci* the hcojm* of i'harK*'H and blind the 
' ■•'••I'll. ■■■11 In iiiiirni.if mn i harj^irij: portir^ niay havi abfujt Mvstrniic diwrinnnation, ai:d that 
'h« M'po j!iiiu ut •'iiloTf iMM>*nt rfs{N»nsihility into an administrative side in charge of investiga- 
*''*. 'r: ictj .i.ni iii.it i<in afi'l :i litij^ation side in rliarK*' of court enforrenuTit was a writms im|M»di- 
!i i fi" '.■ ni\ loij ri'.MMiriii Wi- hrlirvr that tht'w tTitu iKms an* iM|Ually valid tixlav 

Ih i}ji- 'w hi iiiiiiith- j'lulirig .Juni* Ml 1!»>*I a total of !».7i>< employment "diHcriniination 
1 .1 III till- I n ilislrij l iDurt-- Th* I'mtiHi States (• verrutient, including txith th«» 

I- 1 (X mil Oil .Inanr I )i ji.iM meni iiml in. hiding J>oth Jidions In mlorie administrative sub(MH* 
1.1- i'.h\ ■■'in^raisti'vj- I olm ' i ttjj'j I -'Jil."*. l)rouKh o!il> 'J*»s new cases a mere 2.^)^ of the total 
Ni'pfiid V I N- fill' Aii.umI Ki|Mirl '»| the HirecltJi. Administrative OfTice of the U.S Courts 
|in- = :iiiMiaf. prni! I.ifjIrC J al p A kiOil'JMt 
\)n ^i.ili'ihK ••\»'n vM»rM- ni the prixtfling year In the twelve n.onths ending June HO, 
I- '..i.ii v:..\- !fMii"iii lili'u:' III ni*w i*rnph»y!nent discrinimation nwes i uniU»red only 170. out 
•' I '" i.ii in'\\ i i»iplM\ nii.|it iliHi ninination cases I I of the tet.ii ■"KeportH o! I he Put- 

' I'liiii' 'I 'III- liidiM.il C'liiii'D fii f III Ihe ('njlefl Staler and An/iUal HejK»rt of the l)irect«)r (»f 
M ' \i|iOii iwji ii:u- ntl|. |. .il thi- I "nitrd Slatru CjhiriM ■ i l!lH:ii, Tf'hle C 'J at p *Jir» 
I 1 jii,' 'Isi lUiM- 1;,. ,n-H it) |j*irs|MH!ive, in FY l!»s:{ the KF <* isHued several thousand find 
.? •.■.i,'it,.,ii!, ..I.J..J. In !« lif\r th.it there was dis( rimination anaifi.<l charging parties, yet 
u.i: \ !.'«d "i.lv .'It l.iw^uil*' This 1^ a mirisrnle lujnilx'r j»r I'ases i-twtipared with the 
I x'l J • ! |M \'.i-fi\ nn ai:»'ni \ ilndiruiJ- 
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Mr Hawkins Tliiu»k you, Mr liohiriHon. ^ 

Just one question to ask of both the witru»HH(»s/^In r^^adhiK some 
of tht* statements made by Mr. Thomas and in the attempt to try to 
reeont'ile some of his views with just plain common sense as to 
what he was aetuaify advocating dnd what were his motives for 
niakiriM such staleinents in the newspapers and to the media het in- 
(hrated at one place. I don't recall the exact place, but he indicated . 
that they would rely, in effect, on outreach efforts. By that he 
meant. I think, that l)>\iayin^ that wht»re an employment directive 
or some empIoyrm»nt personnc'l of e. company discriminated against 
an itidividual that they w0uld go after the individual who actually 
(iui the discriminatihg. 

I don t know what precisely this would do to the one. wha brings 
the cluH'ge in \\w first place, the plaintiff, who was discriminated 
against, whether that individual would in any way be granted any 
relief if it jusf simply went out assuming that you would identify 
any compimy who actually did the discriminating and whether or 
not that would encourage the bringing of suits of discrimination, 
cfiarges of (jiscrimination against anyone because there would be 
no partu ular incentive* to do so. 

Would you. Mr. (ioldstein* like to discuss that an(rthen, Mr. Hob- 
iflson. if you care to comment on it if this is going to be the main 
reliance of the auency ir^ uncofvering discrimination and providing 
a'ny reniedy by suC'h a method, whether or net that is indeed practi- 
cal 

Mr. (Joi.DSTKiN. Well. I guess the first response ii* that it is. not 
le^al. 

Mr. Hawkins. Well. I don't think they worry about that, but let s 
a.ssume they can legitimize it in some way. I assume through legis- 
lation there is no !>lil pending on it, but let s assume that they can 
get aro^ind thfti total which is obviously a very difficult ohe. Am I 
ccH'rect that that was suggested by Mr. Thomas? 

Mr. (fOi.D.sTKi.N. Yes, sir, iib.soluU'ly. 

Mr Hawkins In some way. 1 don't recollect just exactly how I 
got that suggestion. 

Mr. (toi.D.sTKiN. In the Daily Labor Report of November lA, 19S4, 
which is attachment I), he suggested that we remove the persons 
responsihhv W(»ll. what a mess. I mean, first of all, if you are going 
to (lepri|M s()ni(M)n(» of a pn)perty int(Test» their job, they have to 
fiave a rif.ht to d(»l(»nd themselves, how do you know ahead of time 
who is tfu^ one you would identify? Are you going to name all of 
the supervi.sors in a comn.'^ny? What about the people who super- 
vise tfie su[)ervi.s()r'.' What 'M)iHJt the chairman of the board who 
li't's It go on * You could imagine how courts and th^Lpublic would 
Iri-I about ri'()lacnig a personnel manager with lio or »ilrsj^ars of se- 
niority because some cit(*umstantial evidence which is nicWly what ^ 
we fiave and have tf) d(»pend on to prove intentional discrinvnation 
has indicated that there was discrimination in the plant. \/^ 

It IS just not a ()ractical remedy. It doesn't do anything J^r the 
Mctifn of discnriiinat ion and you can imagine the ariimosiiy thpt 
would he crcs'itecl in a })lant witfi a worker entering that work force 
who was :*esiK)nsif)le lor one of the longstanding employees having 
hi*en forcibly removed from his or her Job. It just doesn't make 
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Mr IjAWKiNs Can w<' just simply classify it as an off-the-cuff 
remark and pr()l)al)lv on to other questions? 

Mr. GoLDSTKiN. Well, I wish we could and I don't think there 
could have be?n much thought behind it» but unfortunately the 
Daily Labor Report is something that is read by the practitioners 
in industry. ^ 

Mr. Hawkins. It sounds somewhat fair to say that, **Look, we 
ought to ff{) after the person who actually did the discriminating/* 
and I assume individuals would support that idea without thinlwig 
it through and this is a danger, it seems to me» in these off-the-cuff 
remarks made by an individual who makes these statements with- 
out any basis on which to make the statement. 

Mr. (fOLDSTKiN. Yes, sir. 

Mr. RoBiNHON. I don't have anything to add, sir. 
Mr. Hawkins. 1 yield to Mr. Hayes. 

Mr. HAYto. Time is of the essence, 1 realize. We have been here a 
little while, but I am bothered about a thing that I tnink is going 
to take on national implications that are currently going on in.,my 
liorne city of Chicago and I am sorry that Mr, Thomas is not here. 
Hut I a n just wondering how do you apply— and I hope you two 
gentlemen here, one who is a counsel for the NAACP Legal Fund 
and the other who represents the legal group— how can any other 
gn)Up give us any sense of direction as to how to deal with a situa- 
tion? 

I want to interject this here at this point because you mentioned 
engineers. As you know, there has been a school strike in Chicago 
now going into the second week and it appears that one of the 
problems that the board of education is , having to deal with now is 
the one involving the operating engineers, I just received a note 
' here this morning that ^ complement of 634 engineers who happen 
to be white, and To who are black, 4 Hispanics, and 1 Asian, the 
issue, aji 1 am advised now in the negotiations, is whether or not 
the board of education wiU'lfontinue to have a right to use the 75 
blacks and 4 Hispanics and 1 Asian as the case might be, some of 
them f rom that grouping, not all of them as acting engineers or use 
what is being requested to, in effect, bypass this group because 
they are not qualified, they are saving money. And through this 
approach, yet these people are deprived of the right to take the ex- 
arnirv^itions whether they can reach the category of full engineers. 

It IS a case of merit employment approach versus affirmative 
at'tion approac h. This is the issue involved which I know ultimately 
IS going to reach, 1 think, the Equal Employment Opportunity 
Commi.'^sion. I th'nk the NAACP may ultimately get involved, but I 
think the bottom line, which concerns me, is the students who are 
out of scfiool as a result of the strike and are being kept out almost 
primar ily because of these issues because I think the monetary dif- 
tererices can be resolved from what I gather. 

This is something that I know is going to reach national propor- 
tioris and it has to be dealt with and I just want to know if there 
<\rv any policy statements that I may advise the people involved, 
the two partitas involved ir) these negotiations, that might help 
shorten that strike situation that vou know of.^ 

Mr. (roi.nsTKiN. Congressman Hayes, you are obviously much, 
much ni >re familiar with this situation in Chicago than I am and I 
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tliink Mr K<)hins«ir» ;\\u\ I iiini(»rstan(l th(» thrust of your question. I 
haven't thou^jht ahnut it in lliat particuhir complicated context. I 
would be ^?lad to discuss it with you. 
Mr. Hayks, Think about ft. 

Mr. (lOi.i)STKiN. I will discuss it with you after I have had a 
cliance to think ah(^ut it. 

Mr. KoHiNsoN. The Lawyers (^omnuttee for Civil Rights Under 
Law. has an office in Chicago. We worked quite a good deal with 
your pre<lecessor and 1 am sure that office woulrf enjoy very much 
the opportunity to work closely with you.' 

Uet me leave with you my card and if you would be so kind as to 
have one of your staff people give me a call, I will put them in 
touch with some of my lawyers out in Chicago and we will see if we 
can t help you. 

Mr. Havks. We sure will. 

Mr Hawkins. Mr. Hayes is trying to get legal counsel without 
having to go through the process of paying for it. We certainly 
c(jmniend him on his efforts to do so. 

Mr (Joldstein and Mr. Robinson, we again express the apprecia- 
tion (;f the committee for the efforts that you have given to us over 
tlie years. We certainly have relied on you. I think your statements 
have ht»en carefully thought out and I simply hope that these trou- 
bles(Hne days where we face the threat^ I think, of the agency being 
(i(*niobilized. that we will continue to rely on those of you who seem 
to carrv the burden of this. Unfortunately, the Federal agencies 
that are in charg<» of this resposibility are not doing their job. I 
tliink that is ^he fact and without outside groups such as the 
NAACP Legal Defense and Educational Fund and the Lawyers 
l\Mnmiitee for Civil Rights Under Law* those individuals who 
reallv are in need of assistance during these days when discrimina- 
tion is leadin^^ to more unemployment and poverty and illiteracy 
and problems in our country, that the agencies primarily responsi- 
l»le for doing something about these problems are not doing their 
jobs. 

f think it is most. unfortunate. 1 think sometime-, this committee 
has not conduct (»d oversight as thoroughly as we should because I 
think some of these things may sometimes be thwarted by having 
these ag(»ncies report to us much more than what we have had 
tliiMii (In \\v will try \i) correct that and we certainly will again 
ask hotli ()f you to come before the connnittee time and lime again 
to lH*lp us ni this very difficult problem. 

\\v crrtainly appreciate what you have done this morning. 

Mr HnHiN.soN. Thank you. Mr. Chairman. 

Mr. (Ini.D.sTKiN, Thank you* Mr. Chairman. 

Mr Hawkins Tliat c()ncludes th(* hearing this morning. Thv 
rn-xl h(»aring will l>e announced by the new chairman of this vsub- 
coniniittee during the next session of (Congress. This is my last time 
MTvinu as cliairnian of thi' subcommittee. 1 appreciate all that has 
Im'^'ii doin' and tin* cooperation and support of that (»ffort. 

Thank vou 

; WlHWTupon. at p.m.. tlie sulicomniittee adif n-ned. subject to 
tlie call of tfie Cliair.| 
! Material sul)riiitted for inclusion in tli;» nroni follow: | 
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Hoi'SK OK Hkprkskntativks. 
^;(IV^M^M^N^ Aj iiviiikm ANr) TKANHHrniATioN Siibccjmmittkk. I 

Hun (iIhUawkin^. 

i'hmrnuin, Hmf^lnynn'nl Op/yarturntivn SutHimtmitiiH'. 

Dkak (Ji h I4<»('.'iusf of our sht^ed inten»st in the P^qual Employment Opportunity 
( .^fiunwsinn iind its t urrerit m»w din»cti(m.s. i would likt' to submit some remark! for 
thi' record eif your lk»temb»r 14 hearing' on thin inaue. 

Thr Hoiise (iovertiment activities und TninH|)ortation Subcommittee, which 1 
chair, held a hearing »)n July 2:i, m the refusid by the National Endowment 
lor the FlumanitieH t»> suhrnit the jjoal.s and timetables for their affirfnative action 
phin. as re(|uire(i by Finlei d stiitute. ' ^ 

In recent newspap^T art les in which (Chairman Thomas of the EKOC* is quoted, I 
arn surprised at his refusal to consider statisticMs as a valid measurement of progress 
nn n'«r«*ssion in employment. StatiHticH are not infallible, but they are one, of several 
ettevtive tools used to measure results. 

Thi- Conjjress and the courts have a lon^ history of supporting affirmative action 
as a niearis of eliminating employment discrimiraition in this country. We are not 
sup|)orting placing inept |H»ople in jobs We are not adv(X'ating that individuals get a 
)oh only on the basis of race or color. We are not supporting blanket quotas. 

What we are supporting is an opportunity for all people to compete for jobs in an 
ket place Blacks were Hrst brought to this country in 1619 as captives. 
X\\v\ wiTe riot I'ven r(»cogni/.ed m human beings until the advent of the Civil War, 
when some fou/iht to preserve slavery a.s a property and commercial rightJfand 
others loiiKhl to end it. has(»d on human rights. It took almost KM) years of CivU 
Hl^^hts li'gislafmn from to. l%4— until true equal opportunities in housing, 
educatiot], einplov merit and advancement were guaranteed under the federal law. 
As I'resident Johnson so aptly noted, you don't wipt» out 2,000 years of discrimina- 
In in with onlv two d»H'ades of effort. . 

Smnlarlv. for Wdrnea. arfirniative action guantat^'es that all professional schools 
and trades rnu^t Ix ojx'n to women, ba-sed on thePr skills and potential for learning. 

Wiiuien struggled to ^^et the vote for 114 years. It t(K)k several more decades for 
rhiMn t») win eijual cansideraticm for employment, education, property rights and 
personal freedoms 

Hut in spite of the many advances won for women and minorities, these individ- 
u ^ are still excluded from .some jobs areas and rc»8tricted to others throughout 
hii^ine.ss. indii.-itrv and the federal government. How many women and blacks are 
M hooj superintendents, police chiefs, top level military officials, college presidents? 

Yet It IS encouragitig to note that w( mvn .nd minorities are making inroads into 
the political pnM'(»ss via state a.ssemblie^.. city halls, the (Jovernor h office and the 
I ' S ( 'on^^ress 

We support y..ur efforts. Representative Hawkins, to insist that the law be upheld 
ar)d that numerical recortls b<» retaitied. The actual numbers of who holds what jobs, 
lompared atmually. is the best indicator of progress or failure in equal employment 
■»I»portiinitv etltjrts throughout a company or an ageticy . 

All feciml ..Mi'.'iaN who hefid an agency take a soletnii oath to uphold the law. 
wiM'llier t,r not the> Hgr(M» or disa^iree with those laws, ('ompliatice with the law is 
aian(lat(jr>. not vfilnntary Officials who leel tliey cantiot meet this res|KjnHibility 
-h'>uld .^te|: (jtiwr) their |M>sts 

Mr Wdham Hrown. III. a Philadelphia attortiey in private practice and a former 
( li.nrni.ui ol the KKOC under President Nixcm. most eloquently summed up this re* 
•.ptin-tfjihlv in his n»tij:ressit)nal testimony: 

rin' jieopli'. thuuurh their representatives, have decided that discrimination in 
fn»l»lovrnen( i.- jllegal. anil have charged the Equal Empl(»ytnent ()pp<)rtunity ('om- 
fin-si.in with tlie enlorremer)t of that law. Who can deny that laws which are fla- 
»:r.intK violated ur pjHirl\ enfon-ed weaken the entire fabric of our .society and our 

v,||.|o of jiist lee ' 

I lijli\ .u'.n'c 

We .ippreente .nmetn r»'i!ardm>i EKOC and look forward to your probing 
.^ui'^iinn'- .hhI rmhllul •leiiiand (of mure forthright answers 
Sin(i»rei\. 

('Aiunss ( oi.t.iNS. ( haint'umufu 
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Mkxk an Amkhk an I.KciAi. Dkkknkk 

AND KinU ATloNAI. FlINI). 

Hon Artu si'i H F Hawkinm. 

Chairman, Houae Committee on Education and lAihor, 
Washtn^tt>n. l)C 

Dkak CiiAiKMAN Hawkins On lx»hulf of MALDKF*, let me commei^jcl you for your 
»*wift n»h}M)ns«' Ui C*hairirjari (lan-iue ThomaK* publirthed statements in the Uecem- 
iH-r :k New York TimeH article. "('hanKeH WeiKhed in Federal RuleH on Dis- 
crimination " The hearin^i this morning should 1m» helpful in clurifying (*huirmun 

/Thomas' intent regarding the Unifbrin (iuidelines on Fmpioyee Selection Froce- 

; dun»s 

MAI.DKF shares the oont'erns, expreH84»d In thiit article, by the NAAC.'F U'gul IX»- 
fense Fund The Uniform (JuidelineH on Employei» Selection Pnxjedures are the pri- 
mary bulwark against arbitrary and discriininatory hiring practices. In fact, the 
CfUidelmes give subHtance to the often empty promise of the merit principle. It i» 
then»!()n» itoih regrettable and ironical that, in the supposed causes of "merit" and 
"I'tficiency". the opj^onents of.i'air employment practices are now trying to unde^r 
mine the (iuidelines. 

The (iuidelines were ydopt«»d in n>7H by unanimous agrwment of all the federal 
ageru ies that are responsible for employment law enforcement as well as the gov- 
/ iTnnient 's own guardian of civil seryice employment practices. They a|l agreed that 
f thesr iiui(l»»iin«'?s wrre faithful to the mandate of Title VII of the Civil RigKts Act 

.ind cither law. and also served the needs of the federal government, for an efficient, 
skilled worktbrcf Th«» (iuidelines' adoption in culminated a decade of refine- 
ment and dH)ate baseil on the earlier guidelines of the EECXT. 

The (iiiideiin«»s were widely hailed then, and they have worked. The Courts have 
I'xammi'd and approv«'d them. Personnel officials r€»port good results from hiring 
pnxedureH c()niplying with their standards. Ability to perform, not quotas, decides 
who IS hiretl under the (iuidelines* principles. But race or ethnicity cannot be used 
as the hidden hiring factor, when? hiring cannot be shown truly based on job-related 
criteria 

Nothing has changt'd since 1!)7M except the political climate. The Guidelines are 
still detailed, cornvt statements of what the law and good personnel practices re- 
«|uire They are fair, they are understandable to personnel professionals, and they 
arv consistent with the law's command of equal employment opportunity. Following 
the (iuidelines is neither simple nor cheap. It is often not easy to identify and select 
the lM\st candidate for a job. but a procedure that guides and pushes employers in 
that direction IS cost -efficient. 

The opjM)nents of the Uniform (iuidelines complain about the cost and complexity 
i^\ fuilowing them Thos*» are the costi* of fair and good hiring procedures, and they 
.in* worth It. Thi' alternatives --arbitrariness and discrimination— are economically 
flevastating as well as legally impermissible. Many of the opponents want a return 
If) the comfortable world where management prerogatives had no limits, where they 
lould hide bt»hind useless tests that were inexpensive because they gave a superfi- 
I lai appearance of objectivfty. where instead of "no minoritic^s need apply** they 
K-nxM sav "einplovnient t(»sting requirwl ' and achieve the siime result. The Office of 
iVrsDiin*'! Mana^ri'incnt |()PM| is the worst offender It runs not only the largest. 
f)ut ttie most (jiscriniinatory employment opt»ration in the country, and 0PM is 
hi»hind much t)f the current campaign to undermine the Guidelines. 

MALDKK has worked in a CLH)fK»rative spirit with C*hairman Thomas and his staff 
.md v^f will continue to do so. whenever tx)ssible. In this case, however, we regret 
th.il Chnirnian Tlmnias of FK(K' has smm fit to lend his prestige and that of his 
.u'.rhi V tn ![)!• opposition to some |K)rtions of the (tuidelimw. We rt'gret it because he 
,111(1 FKOC are n»»t among those who op|K>s<' the underlying goals of Title VII and 
the rnifonri (iuidelines Hut such all-out op|K)nents of KKO principles are numer- 
t»u>. aithough discrer't in their public comments, both in the bure. jcracy of OI?M. 
\hr .lustici- and Labor Departments, and in private industry. (Jur resistance to their 
i'f|i.rt> tn uut the I nitorm (iuidelines must be as strong as our commitment to 
riirmnatuu: tJi'-t rjiinnatnrv i»iTipi(>vin<'tit f)ractices. 
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Thm iH not lJu- tirni- tu tinker with a Hucceiwful, workable^ and comprehensive set 
(if n-Kiilatory pnru ipln* 'Vu o|)i»n the (luidelines up tu revision m the^pre8ent politi' 
cul cliniati* iH to mvitt- thv irnvtuum of Title VII to strike at one of its most impor- 
tant and positive consequences. We hope that there is still time for discussion with 
Chairman Thomas before any serious blows are dealt to these critical Guidelines 

\^ii'm. thank you for giving this issue the attention it deserves. 
Sincerely, 

Hklen C. GonzM^. 
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